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•  COMMITTEE  APPOINTMENTS  for  the  new  administrative  Bar 
year  starting  after  the  annual  convention  will  be  mailed 
forward  in  the  next  few  weeks.  Incoming  President  William 
P.  Simmons,  Jr.,  has  made  a  diligent  effort  to  contact  as 
many  committee  chairmen  as  possible  concerning  membership, 
programs,  and  future  objectives  of  the  Bar's  standing 
committees.  He  has  made  an  effort  to  appoint  to  committees 
all  those  lawyers  who  requested  committee  assignments  on 
the  request  form  printed  in  the  January  and  February 
issues  of  the  Journal.  The  annual  general  meeting  of  com¬ 
mittees  has  been  set  for  September  30,  1967,  at  Ft. 
Lauderdale,  Florida. 


•  BANKRUPTCY  PETITIONS  .  .  .  Alexander  L.  Paskay,  chair¬ 
man  of  the  Subcommittee  on  Bankruptcy,  informs  members 
of  the  Bar  that  the  Administrative  Office  of  the  United 
States  Courts  by  memorandum  dated  May  2,  1967,  requests 
all  referees  in  bankruptcy  that  effective  immediately  all 
notices  sent  to  the  district  director  of  Internal  Revenue 
Service  shall  contain  the  social  security  number  of  all 
individual  bankrupts.  In  order  to  enable  the  offices  of 
the  bankruptcy  courts  to  comply  with  the  request,  the 
judges  of  the  Middle  District  shall  shortly  issue  an  order 
directing  the  clerks  and  their  deputies  to  assure  that  all 
petitions  filed  by  or  against  individuals  or  against 
partnerships  shall  state  the  social  security  number  of 
the  bankrupt.  The  Bankruptcy  Subcommittee  urges  members 

of  the  Bar  to  cooperate  and  comply  with  the  new  directive. 

•  ARE  YOU  INCLUDED  in  the  annual  Directory  issue  of  The 
Florida  Bar  Journal  published  each  September?  If  you  are 
a  member  of  a  local  or  statewide  legal  organization  that 
has  not  previously  been  listed,  or  if  your  county  or  bar 
association  maintains  a  law  library  that  should  be  in¬ 
cluded,  please  let  us  know  about  it !  Material  for  the 
1967  Directory  is  now  being  compiled.  With  your  cooper¬ 
ation,  we  can  make  it  complete  and  of  greater  service. 

•  LAWYERS  NEEDED  .  .  .  The  Duval  County  Legal  Aid  Associ¬ 
ation  is  expanding  its  services  under  a  Federal  grant  and 
is  now  in  a  position  to  employ  six  full-time  attorneys  to 
its  staff.  Interested  applicants  should  write  Mr.  I.  M. 
Butler,  237  W.  Forsyth  Street,  Jacksonville,  Florida. 


VOL.  41.  NO.  6  •  JUNE,  1967 


369 


•  LAWYERS-SOCIAL  WORKERS  .  .  .  The  National  Conference  of 
Lawyers  and  Social  Workers  offers  interested  persons 
copies  of  their  two  most  recent  publications.  "Lawyer-So¬ 
cial  Worker  Relationships  in  the  Family  Court  Intake 
Process"  and  "Rights  of  Public  Assistance  Recipients" 

may  be  relevant  to  professional  practitioners  and  graduate 
institutions  of  professional  education.  Still  available 
are  two  other  publications:  "Responsibilities  and  Recipro¬ 
cal  Relationships  in  Adoption-Lawyer  and  Social  Worker" 
and  "Legal  Counsel  for  Voluntary  Social  Agencies."  Write 
the  Conference  at  Room  2310,  2  Park  Avenue,  New  York, 

N.  Y.  10016 

•  LAWYER  REFERRAL  .  .  .  The  impact  0E0  legal  services 
program  is  having  on  the  number  of  clients  seeking  legal 
help  through  local  lawyer  referral  offices  was  recently 
surveyed  by  the  ABA  Committee  on  Lawyer  Referral.  In  Miami 
it  was  reported  that  the  legal  services  program  had  in¬ 
creased  referrals  by  approximately  30%.  Some  of  the  other 
14  cities  polled  reported  no  significant  increase.  The 
ABA  committee  summarized  that  the  better  job  a  referral 
service  does  in  making  it  clear  through  publicity  media 
that  it  exists  to  serve  the  person  of  moderate  means  who 
can  pay  for  legal  advice  but  who  does  not  know  an  attor¬ 
ney,  the  fewer  clients  will  first  go  to  some  other  agency. 
Now  with  188  legal  service  programs  funded  by  0E0,  much 

of  the  population  is  learning  for  the  first  time  of  the 
services  lawyers  can  render.  The  ABA  committee  believes 
this  is  bound  to  result  in  more  business  for  lawyers  and 
an  increased  use  of  lawyer  referral  services. 

•  PROSECUTION  AND  DEFENSE  FELLOWSHIPS  are  available  at 
Northwestern  University  School  of  Law  for  young  lawyers 
who  are  interested  in  careers  as  prosecutors  or  defense 
counsel  in  criminal  cases.  These  are  available  for  a 
period  of  two  years  to  recent  law  school  graduates  with 
stipends  ranging  up  to  >7,000  a  year,  plus  tuition  and 
fees.  For  further  information  regarding  the  fellowships, 
which  were  made  possible  by  a  Ford  Foundation  grant,  write 
Professor  James  R.  Thompson,  Northwestern  University 
School  of  Law,  357  East  Chicago  Avenue,  Chicago,  Illinois 
60611. 
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WILLIAM  P.  SIMMONS,  JR.,  Miami,  will  become  President  of  The  Florida  Bar  on  the 
concluding  day  of  the  Annual  Convention,  June  24,  at  the  Fontainebleau  Hotel,  Miami 
Beach.  Mr.  Simmons  has  served  on  the  Board  of  Governors  since  1961,  is  a  former 
president  of  the  Dade  County  Bar  Association,  is  a  Fellow  of  the  American  Bar  Founda¬ 
tion,  and  has  served  as  president  of  the  Miami  Exchange  Club  and  the  Miami-Dade 
County  Chamber  of  Commerce.  A  native  Floridian,  he  received  B.A.  and  LL.B.  degrees 
from  the  University  of  Florida.  He  practiced  law  in  Jacksonville  and  St.  Petersburg  from 
1934  to  1936  and  was  assistant  counsel  for  the  Florida  Railroad  and  Public  Utilities 
Commission  from  1936  until  1941.  He  moved  to  Miami  in  1945  and  is  a  senior  partner 
in  the  firm  of  Shutts  &  Bowen.  He  retired  in  1966  from  the  Florida  National  Guard  with 
the  rank  of  Brigadier  General. 
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President's  Page 


1967  ANNUAL  CONVENTION 

The  two  preceding  issues  of  The  Florida  Bar  Journal  have  carried  com¬ 
ments  in  the  President’s  Page  urging  members  to  attend  this  year’s  Bar  Con¬ 
vention. 

You  will  be  interested  to  learn  the  names  of  a  few  of  the  headliners  who 
will  participate  in  some  of  the  excellent  programs  which  have  been  planned. 
At  the  three  morning  business  assemblies  we  will  be  privileged  to  hear  timely 
addresses  by  Florida’s  Governor  Claude  R.  Kirk,  Jr.,  the  American  Bar  Asso¬ 
ciation's  President-Elect  Earl  F.  Morris,  and  Supreme  Court  Justice  Potter 
Stewart;  while  the  afternoon  programs  will  include  the  demonstration  of  a  tax 
case,  a  panel  discussion  of  the  new  Florida  Standard  Jury  Instructions,  a  work¬ 
shop  on  small  business  financing,  a  panel  discussion  of  a  plan  for  financing  of 
legal  services,  and  a  program  on  the  use  of  the  computer  in  the  practice  of  law 
including  the  problems  in  evidence  created  thereby.  In  addition,  many  other 
outstanding  social  and  professional  activities  have  been  planned. 

If  you  cannot  attend  the  entire  convention  you  should  try  to  come  for 
some  portion  of  it,  because  each  day  will  provide  programs  and  activities 
which  you  will  find  both  interesting  and  enjoyable. 

LOOKING  AT  THE  YEAR  IN  RETROSPECT 

In  many  ways  it  seems  like  such  a  short  time  since  we  commenced  the 
1966-67  administrative  year  of  The  Florida  Bar.  This  has  been  due  mainly  to 
the  fact  that  it  has  been  a  busy  year  which  has  presented  many  new  challeng¬ 
ing  problems  and  opportunities.  It  would  not  be  appropriate  here  to  present 
these  in  detail  because  I  will  prepare  a  written  report  on  the  state  of  The 
Florida  Bar,  as  required  by  the  Integration  Rule,  which  will  be  made  available 
to  the  membership.  However,  I  do  believe  that  the  following  summary  of  the 
highlights  of  the  past  year  might  be  appropriate: 

1.  With  the  support  of  the  Board  of  Governors,  I  have  endeavored  to 
improve  the  liaison  and  communication  between  the  officers  and  Board  of 
Governors  of  The  Florida  Bar  on  the  one  hand,  and  the  local  bar  associations 
and  individual  members  of  The  Florida  Bar  on  the  other  hand.  Bv  the  time  of 
the  1967  Bar  Convention  your  President  will  have  spoken  to  local  bar  associa¬ 
tions  from  Key  West  to  Pensacola  and  to  many  other  related  groups  in  an 
effort  to  improve  these  relations. 
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2.  The  Board  of  Governors  and  the  staff  of  The  Florida  Bar  have  en¬ 
deavored  to  expedite  and  improve  the  handling  of  disciplinary  cases.  One  of 
the  major  projects  of  The  Florida  Bar  next  year  will  be  a  thorough  study  of  the 
entire  disciplinary’  program  and  procedures. 

3.  Pursuant  to  a  proposal  made  by  The  Florida  Bar,  Governor  Kirk  has 
agreed  to  submit  the  names  of  his  prospective  appointees  to  fill  judicial  va¬ 
cancies  to  The  Florida  Bar  for  a  confidential  investigation  and  screening  to 
determine  whether  each  such  person  is  qualified  to  serve  as  such  judge,  and 
the  Governor  has  agreed  to  give  great  weight  to  the  confidential  report  of  the 
Bars  screening  committee.  This  is  a  great  opportunity  for  The  Florida  Bar  to 
render  assistance  to  the  Governor,  and  also  a  great  opportunity  for  the  Gover¬ 
nor  to  receive  the  help  of  the  Bar  so  as  to  assure  the  making  of  only  high 
caliber  judicial  appointments. 

4.  A  new  Trial  Lawyers  Section  of  The  Florida  Bar  has  been  created  and 
it  will  officially  commence  operations  at  the  1967  Annual  Convention  of  The 
Florida  Bar.  This  new  section  will  provide  a  “home  ’  within  the  official  struc¬ 
ture  of  The  Florida  Bar  for  a  large  number  of  lawyers  who  engage  in  the  trial 
of  cases  before  courts. 

5.  The  Clients’  Security  Fund  came  into  being  on  January  1,  1967.  and 
received  an  initial  funding  from  a  portion  of  the  annual  dues  of  the  members 
of  The  Florida  Bar.  Appropriate  rules,  forms  and  policies  have  been  adopted 
for  the  processing  and  handling  of  applications  for  grants  from  the  Fund.  This 
Fund  will  prove  to  be  an  important  factor  in  the  years  ahead  in  restoring  and 
enhancing  the  image  of  the  legal  profession  in  Florida. 

6.  An  amendment  to  the  Florida  Constitution  was  adopted  at  the  1966 
General  Election  providing  a  method  for  the  prompt  and  non-polliical  dis- 
cipling  of  errant  judges  as  an  alternative  to  the  archaic  method  of  impeach¬ 
ment.  The  Florida  Bar  plaved  an  active  and  leading  role  in  securing  the  pas¬ 
sage  of  this  amendment. 

7.  The  Florida  Bar  received  the  Award  of  Merit  from  the  American  Bar 
Association  in  recognition  of  having  the  most  outstanding  overall  program  of 
all  large  state  bar  associations  in  the  United  States  for  the  vear  1965-66.  Many 
of  the  outstanding  projects  and  activities  which  contributed  to  this  achievement 
of  excellence  had  their  genesis  during  the  preceding  vear  or  years. 

8.  The  Supreme  Court  of  Florida  adopted  Rules  of  Criminal  Procedure 
for  the  State  of  Florida,  pursuant  to  a  petition  of  The  Florida  Bar  proposing 
such  rules,  which  was  based  on  much  study  and  work  during  several  preceding 
years.  This  is  the  first  time  that  there  have  ever  been  any  rules  of  criminal 
procedure  for  this  State. 

9.  The  unauthorized  practice  of  law  program  of  The  Florida  Bar  has- 
been  accelerated  on  a  statewide  basis  through  investigations  of  Circuit  UPL 
Committees  and  the  filing  of  UPL  actions  in  the  Supreme  Court  of  Florida 
in  several  appropriate  cases.  Several  important  decisions  have  been  rendered 
by  the  Supreme  Court  in  these  cases  and  we  are  building  a  body  of  law  in  this 
UPL  field  which  will  assist  the  Bar  in  discharging  its  responsibility  of  protect- 
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ing  the  public  from  the  dangers  and  damage  that  can  result  from  untrained 
and  unlicensed  persons  engaging  in  the  practice  of  law. 

10.  The  new  Florida  Bar  Center  building  in  Tallahassee  was  completed, 
moved  into  and  dedicated.  This  was  the  culmination  of  a  great  deal  of  effort 
and  sacrifice  by  many  members  of  The  Florida  Bar  over  a  period  of  many 
years.  These  fine  facilities  will  enable  The  Florida  Bar  to  expand  and  improve 
its  services  to  its  members  and  to  the  public. 

11.  The  Economic  Survey  of  the  members  of  The  Florida  Bar  was  com¬ 
pleted  and  put  into  a  comprehensive  written  report  which  should  prove  of 
tremendous  benefit  to  our  members.  Now  that  we  know  our  economic  prob¬ 
lems  as  revealed  by  the  survey,  we  can  begin  to  tailor  and  fashion  the  remedies 
to  cure  them.  Also  the  Congress,  led  bv  our  Senator  George  Smathers,  amended 
and  liberalized  the  existing  law  (H.R.  10)  so  as  to  offer  realistic  tax  incentives 
for  the  first  time  to  lawyers  and  other  self-employed  persons  establishing  pen¬ 
sion  plans  for  themselves  and  their  employees. 

12.  Legal  services  to  the  poor  is  a  subject  which  probably  has  been 
studied  and  discussed  as  much  as  any  during  this  past  year.  Local  bar  asso¬ 
ciations  and  individual  lawyers  are  much  better  informed  on  the  needs  for  the 
expansion  and  extension  of  legal  aid  to  indigents  in  many  of  our  communities 
and  areas  of  Florida,  and  many  local  bar  associations  are  implementing  and 
strengthening  their  existing  legal  aid  programs  with  the  help  of  federal  fund¬ 
ing  or  otherwise. 

13.  The  Continuing  Legal  Education  program  has  continued  to  accelerate 
and  the  number  of  high  quality  courses  offered  to  our  members  has  continued 
to  increase.  Our  objective  is  to  have  the  finest  CLE  program  in  the  United 
States. 

14.  The  Florida  Bar’s  Committee  on  Legal  Education  and  Admissions  to 
the  Bar  concentrated  its  efforts  on  and  devoted  much  time  to  a  study  of  the 
teaching  of  and  examination  in  legal  ethics  in  connection  with  admission  to 
the  practice  of  law  in  the  State  of  Florida.  As  a  result  of  the  study,  our  com¬ 
mittee  recommended  that  the  Rules  of  the  Supreme  Court  of  Florida  dealing 
with  the  subject  of  the  bar  examination  be  amended  so  as  to  require  that  ethi¬ 
cal  and  professional  responsibility  aspects  be  included  in  the  examination  ques¬ 
tions.  The  Florida  Board  of  Bar  Examiners  has  recommended  to  the  Supreme 
Court  that  the  rules  for  admission  be  amended  to  incorporate  this  change 
urged  by  our  Bar  committee.  We  are  hopeful  that  the  court  will  adopt  such  an 
amendment  which  will  be  a  great  step  forward  to  assure  that  new  admittees  to 
the  Bar  of  Florida  will  have  at  least  the  necessary  minimum  background  and 
appreciation  of  these  most  important  and  necessary  items  of  a  lawyers  equip¬ 
ment-legal  ethics  and  professional  responsibility. 

15.  A  public  relations  survey  of  local  bar  associations  has  been  conducted. 
The  results  will  help  The  Florida  Bar  improve  its  program  to  assist  local  bar 
associations  in  their  efforts  to  enhance  and  improve  the  image  of  the  lawyer 
and  the  legal  profession  in  the  eyes  of  the  public. 
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16.  Bv  the  end  of  this  administrative  year  much  of  the  work  will  have 
been  completed  toward  the  compilation  of  selected  opinions  of  the  Professional 
Ethics  Committee  of  The  Florida  Bar,  which  will  be  indexed,  annotated  and 
made  available  to  our  members  in  the  near  future. 

17.  At  the  time  this  is  being  written,  the  1967  Florida  Legislature  is  in 
session  and  it  is  too  early  to  report  on  the  results  of  the  Bar’s  legislative  pro¬ 
gram.  Suffice  it  to  sav  that  The  Florida  Bar  has  presented  to  the  legislature  a 
substantial  program  of  proposed  legislation,  and  that  we  have  been  working 
activelv  under  the  able  direction  of  our  Legislation  Committee  Chairman,  Fred 
McMullen,  to  secure  its  passage. 

18.  It  is  unlikely  that  the  special  legislative  session  on  constitution  re¬ 
vision  will  be  commenced  before  the  end  of  this  administrative  year.  However, 
The  Florida  Bar  is  prepared  to  fight  for  the  approval  of  the  proposed  judicial 
articles,  contained  in  the  constitution  which  has  been  proposed  by  the  Florida 
Constitution  Revision  Commission,  whenever  the  special  session  on  this  subject 
is  to  be  held. 

19.  The  Board  of  Governors  has  decided  that  broad  study  in  depth 
should  be  made  of  the  availability  of  legal  services  in  the  state  of  Florida,  in¬ 
cluding  a  study  of  specialization  in  the  practice  of  law,  group  legal  services, 
and  other  pertinent  or  related  matters.  An  outstanding  committee  has  been 
appointed  to  make  this  study,  which  could  continue  over  an  extended  period  of 
time.  The  work  of  this  committee  and  the  results  of  its  studies  could  have  a 
profound  effect  upon  the  legal  profession  in  Florida. 

Much  other  constructive  work  has  been  done  by  many  committees  and 
individual  members  of  The  Florida  Bar,  but  space  does  not  permit  the  mention 
of  it  here. 

It  has  been  a  tremendous  and  rewarding  experience  to  me  during  this  past 
year  to  have  serv  ed  as  your  President.  I  am  grateful  for  the  opportunitv  and  for 
the  magnificent  support  and  assistance  which  I  have  received  from  so  many 
persons  and  so  many  sources. 

Sincerelv, 


Fletcher  G.  Rush 
President 
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HOMES 


12  3  Bedrooms 

LNO  DOWN 
PAYMENT  • 


JIM  WAITER,  INC.  “The  shell  home  was  a  new  idea.  Our 
average  customer  earned  less  than  $5,000  a  year,  so  it  was 
hard  to  finance  the  homes.  Then  Heller  funds  and  vision 
gave  us  the  momentum  we  needed  at  the  time  we  needed  it 
most.  Sales  rose  600 •».  in  five  years."  Jim  Walter,  President, 
vJim  Walter  Corporation.  , 


HELENE  CURTIS.  “Heller  turned  our  receivables  into  cash 
for  operation  and  enpansion  The  financial  genius  of  the 
Heller  organization  was  equally  as  valuable  as  the  Heller 
money  that  served  us  as  working  capital."  Gerald  Gidwitz, 
.Chairman;  Willard  Gidwitz.  Pres ,  Helene  Curtis  Industries 


r/ William  Steiner,  President 
/  Steiner  Atlantic  Corn  local 


Steiner  Atlantic  Corp.,  local 
laundry  equipment  distributor 
said: 


I  Arthur  Mark,  President  and  Barry  Prusin '  I 

V.P.  of  Knickerbocker  Meats  in  Miami  | 

•  toy: 

When  Steiner-Atlantic  needed  cap- 
When  Knickerbocker  Meat*  ita,  f0  finance  sa|e  of  laundry 

needed  funds  to  increase  their  fa-  . „  .  upi  i  co  if 

cilities  bv  100,000  feet,  they  equipment  they  turned  to  HELLER.  If 

turned  to  Heller.  If  your  company  your  company  can  use  money  tor 

can  use  money  for  accounts  re-  accounts  receivable,  to  buy  equip- 

ceivable,  to  buy  equipment,  or’  ment,  or  inventory,  HELLER  con 

inventory,  Heller  can  help.  help. 

what  did  these  four  companies  have  in  common? 

They  had  the  growth  potential  .  .  .  HELLER  had  the  financing! 

This  remarkably  successful  combination  has  helped  more  than  18,000 
businesses  grow  faster  and  go  farther.  Today  Heller  financing 
amounts  to  more  than  two  billion  dollars  annually,  helping 
companies  in  practically  every  field  of  industry. 


TTiTT 


WALTER  E.  HELLER  &  COMPANY 


OF  FLORIDA 

Orlando  —  Jacksonville  —  Miami 

930  N.W.  54th  ST.,  MIAMI,  FLA.  Phone  757-9551 

Accounts  Receivable  Financing/Factoring  •  Inventory  loans  •  Equipment  Financing/Leasing  •  All  Types  Commercial  Financing 
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STENORETTE®  EMBASSY®  •  Push 

chine  •  Pre-loaded  cartridge  of  l _ 

clear  fidelity  •  Controls  on  microphone. 


for  the  man  who  has  everything 
...but  time! 


STENORETTE®  VERSATILE®  II  •  Porta-  STENORETTE®  VERSATILE®  III  •  Hand 
ble,  3-way  powered  dictating  machine  •  Car-  size  electronic  memo  pad  •  Records  and  re- 
tridges  compatible  with  Embassy.  $169.50*  calls  every  thought  wherever  you  go.  $69.50* 
with  AC  power  pack.  less  batteries. 

DeJUR-AMSCO  CORPORATION  for  more  than  40  years  manufacturers  of  precision  electronic 
and  photographic  products. 

MIAMI  TAMPA  GAINESVILLE 

Foster’s,  Inc.  Equipment  Maintenance  Parker’s 

835  West  Flagler  Street  Corp.  14  South  Main  Street 

379-7675  7704  Florida  Ave.  378-1593 

ST.  PETERSBURG  238-2919  JACKSONVILLE 

Arias  Office  Machines  FT.  LAUDERDALE  Brandon's  Inc. 

2441  Fifth  Ave.,  North  Kravnak  Office  Machines  1027  Mary  Street 

894-0629  800  West  Sunrise  Blvd.  398-1591 

WEST  PALM  BEACH  525-3626  ORLANDO 

So.  Florida  Office  Machines 
223  Fern  Street 
833-0112 

COCOA  BEACH 
So.  Florida  Office  Machines 
P.  O.  Box  591 
783-8070 


OedUR 


Stenorette 


GAINESVILLE 

Parker’s 

14  South  Main  Street 
378-1593 

JACKSONVILLE 
Brandon’s  Inc. 

1027  Mary  Street 

398-1591 

ORLANDO 

Office  Equipment  Exchange 
220  South  Magnolia  Ave. 
422-8850 

TALLAHASSEE 

Parker’s 

823  Thomasville  Road 
224-9617 
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Florida 
Now  Has 


Florida  standard  jury  instruc¬ 
tions  were  approved  by  the  Su¬ 
preme  Court  of  Florida  on  April  19 
in  an  opinion  that  authorized  The 
Florida  Bar  to  publish  and  distribute 
them  for  use  of  the  trial  bench  and 
bar. 

The  court  order  culminates  five 
years  of  study  and  hundreds  of  hours 
of  work  bv  a  committee  of  21  Florida 
lawyers  and  judges.  On  March  12, 
1962,  the  Supreme  Court  adopted  a 
resolution  establishing  the  Supreme 
Court  Committee  on  Standard  Jury 
Instructions  “as  an  auxiliary  arm  of 
this  Court  .  .  .  for  the  study  and  de¬ 
velopment  of  a  program  for  standard 
jury  instructions.”  The  committee, 
whose  members  were  appointed  by 
and  have  served  at  the  pleasure  of 
the  Chief  Justice,  assumed  the  efforts 


STANDARD  JURY  INSTRUCTIONS 


and  responsibilities  of  a  similar  com¬ 
mittee  of  The  Florida  Bar.  The  first 
Standard  Jury  Instructions  Commit¬ 
tee  was  appointed  by  Judge  Charles 
Supreme  Court  B-  Fulton  during  the  term  of  his  pres¬ 
idency  of  The  Florida  Bar  in  1961. 
Approves  Five-Year  The  Farida  Bar,  through  its  head¬ 
quarters  staff,  continued  to  contribute 
Project  of  Its  substantially  as  an  organization  to  the 
development  and  publication  of  the 
Special  Committee  Instructions. 

The  work  of  the  committee  was  ae¬ 
on  Standard  Jury  bvated  by  Chief  Justice  B.  K.  Roberts 
in  June  1962,  at  which  time  the  late 
Instructions  T.  J.  Blackwell  of  Miami  was  named 
chairman  and  Chester  Bedell  of  Jack¬ 
sonville,  vice  chairman.  Using  as  its 
guide  the  recently  published  Illinois 
Pattern  Jury  Instructions,  the  product 
of  the  Illinois  Supreme  Court  Com- 
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niittee  on  Jury  Instructions,  the  com¬ 
mittee  members  undertook  individ¬ 
ually  to  prepare  initial  drafts  of  pro¬ 
posed  pattern  jury  instructions  appro¬ 
priate  for  use  in  civil  cases  under 
Florida  law.  A  great  deal  of  work 
was  devoted  to  the  task  during  the 
next  vear  and  a  half  by  the  committee 
and  Chairman  Blackwell.  They  la¬ 
bored  to  produce  jury  instructions 
that  would  express  the  applicable 
issues  and  guiding  legal  principles 
briefly  and  in  simple,  understandable 
language,  without  argument,  without 
unnecessary  repetition,  and  without 
reliance  on  negative  charges. 

Upon  the  death  of  Chairman 
Blackwell  in  February  1964,  Chester 
Bedell  became  chairman  of  the  com¬ 
mittee.  The  group  met  in  April  1964 
and  reorganized  itself  into  five  area 
subcommittees  whose  responsibility  it 
became  to  review  the  existing  work 
and  to  submit  drafts  of  instructions 
on  assigned  subjects  for  consideration 
by  the  general  committee.  A  steering 
committee  resolved  in  May  1964  that 
“the  full  committee’s  initial  efforts 
should  be  confined  to  the  prepara¬ 
tion  and  publication  of  standard  in¬ 
structions  for  use  in  the  trial  of  negli¬ 
gence  cases. 

Several  meetings  were  held  in  1964 
and  1965  to  discuss  and  rework  drafts 
submitted  by  the  area  subcommittees. 
Beginning  in  1966  the  full  committee 
began  to  hold  frequent  two-day  ses¬ 
sions,  finally  completing  its  editorial 
work  on  Florida  Standard  Jurv  In¬ 
structions  in  January  1967. 

Then  on  March  20,  1967,  the  com¬ 
mittee  submitted  its  work  to  the  court 
in  an  informal  session.  As  then  con¬ 
stituted,  the  committee’s  members 
were: 

Charles  S.  Ausley,  Tallahassee 
Charles  A.  Carroll,  Judge,  District 

Court  of  Appeal,  Third  District 
Al  J.  Cone,  West  Palm  Beach 


Joe  Eaton,  Judge,  Circuit  Court  of 
the  Eleventh  Judicial  Circuit 
Hayford  O.  Enwall,  Professor  of  Law, 
University  of  Florida 
William  C.  Gaither  (Died  Jan.  25, 
1967) 

Joe  J.  Harrell,  Pensacola 
Robert  E.  Hathaway,  West  Palm 
Beach 

Mark  R.  Hawes,  Tampa 
Michael  L.  Kinney,  Tampa 
John  A.  H.  Murphree,  Judge,  Circuit 
Court  of  the  Eighth  Judicial  Circuit 
John  W.  Prunty,  Miami 
Edward  B.  Rood,  Tampa 
H.  L.  Sebring,  Dean,  Law  School, 
Stetson  University 

Culver  Smith,  Judge,  Circuit  Court 
of  the  Fifteenth  Judicial  Circuit 
Robert  P.  Smith,  Jr.,  Jacksonville 
Sherman  N.  Smith,  Jr.,  Vero  Beach 
Elwvn  Thomas,  Justice,  Supreme 
Court  of  Florida 
Ford  Thompson,  Tallahassee 
Jack  F.  Wayman,  Jacksonville 
John  T.  Wigginton,  Judge,  District 
Court  of  Appeal,  First  District 
Chester  Bedell,  Jacksonville,  Chair¬ 
man 

In  many  ways,  Florida  Standard 
Jury  Instructions  is  similar  to 
the  standard  or  pattern  instructions 
adopted  and  published  for  use  in 
other  states.  But  in  many  other  ways, 
it  is  unique  in  form  and  content.  The 
committee  sought  not  to  merely  re¬ 
produce  in  terms  of  Florida  law  the 
work  of  others  but  rather  to  improve 
upon  their  work  and,  where  possible, 
to  innovate  for  the  more  effective  ad¬ 
ministration  of  justice  in  the  trial  of 
jury  cases. 

Organization  of  Florida 
Standard  Jury  Instructions 

The  work  contains  seven  parts,  ar¬ 
ranged  in  the  order  in  which  the 
parts  are  designed  to  be  used  by  the 
trial  court  in  instructing  the  jury  in 
a  negligence  case. 
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Instructions  before  and  during 
trial,  Part  I,  are  a  guide  by  which  to 
instruct  the  jury  with  respect  to  its 
duties  and  conduct,  to  explain  trial 
procedure  and  otherwise  to  instruct 
the  jury  regarding  matters  arising 
during  the  submission  of  evidence. 

General  instructions  in  Part  II 
cover  the  charge  to  the  jury  upon  its 
duties  in  applying  the  court’s  charge, 
in  weighing  evidence  and  in  resolving 
issues. 

Florida  Standard  Jury  Instructions 
is  unique  among  similar  works  in  the 
manner  in  which,  by  instructions  in 
Part  III,  the  trial  judge  at  once  iden¬ 
tifies  to  the  jury  the  principal  issues 
in  the  case  and,  to  a  great  extent, 
charges  the  jury  upon  the  legal  prin¬ 
ciples  that  govern  the  resolution  of 
those  issues. 

Part  IV  contains  definitions  of  neg¬ 
ligence  in  its  various  applications  and 
other  charges  necessary  for  the 
proper  understanding  and  resolution 
of  the  issues  on  questions  of  negli¬ 
gence,  including  contributory  negli¬ 
gence. 

Part  V  contains  the  necessary 
charges  defining  legally  recognized 
cause,  and  Part  VI  gives  instructions 
on  damages,  arranged  so  that  the 
various  elements  of  damage  proper 
for  consideration  upon  any  claim  may 
be  selected  and  made  the  subject  of 
a  charge  with  respect  to  that  claim. 

Closing  instructions  are  outlined  in 
Part  VII,  providing  guidelines  to 
bring  the  charge  to  an  appropriate 
end,  with  submission  of  the  forms  of 
verdicts. 

The  book  also  includes  a  model 
charge  based  on  a  simple  automobile 
collision  case.  It  lists  the  facts  of  the 
hypothetical  case,  gives  the  court’s 
charge,  and  includes  the  forms  of 
verdict.  Another  model  charge  is 
based  on  an  automobile  collision  case 
involving  multiple  parties. 


The  Theory  and  Technique  of 
Charging  a  Jury 

The  committee’s  purpose  has  been 
to  prepare  instructions  that  express 
the  applicable  issues  and  guiding  le¬ 
gal  principles  briefly  and  in  simple, 
understandable  language,  without  ar¬ 
gument,  without  unnecessary  repeti¬ 
tion  and  without  reliance  on  negative 
charges.  A  serious  commitment  to 
that  purpose  seemed  to  the  committee 
to  require  a  number  of  changes  in 
what  appears  to  have  been  the  cus- 
tomarv  manner  of  charging  juries  in 
negligence  cases. 

More  than  a  few  familiar  expres¬ 
sions  which  have  been  accepted  in 
jury  charges  through  years  of  repeti¬ 
tion  have  purposefully  been  omitted 
from  Florida  Standard  Jury  Instruc¬ 
tions.  In  some  instances,  the  commit¬ 
tee  has  not  only  omitted  the  familiar 
expression  but  has  also  recommended 
affirmatively  that  it  not  be  used.  Spe¬ 
cific  explanations  of  important  omis¬ 
sions  and  recommendations  are  in¬ 
cluded  in  notes  and  comments 
throughout  the  book. 

But  consideration  for  the  sensibili¬ 
ties  of  those  experienced  lawyers  and 
judges  who  will  wonder  at  the  ab¬ 
sence  of  such  familiar  terms  as  negli¬ 
gence  per  se,  dangerous  instrumen- 
tality,  contributory  negligence,  bur¬ 
den  of  )>roof,  preponderance  of  evi¬ 
dence  and  proximate  cause  requires 
some  general  explanation  at  the  out¬ 
set  of  how  and  why,  in  keeping  with 
the  general  purpose  stated  above,  the 
committee  found  it  necessarv  to  omit 
such  expressions  as  these. 

“to  .  .  .  express  the  applicable  issues  and 
guiding  principles  briefly  and  in  simple, 
understandable  language" 

Convinced  that  many  jurors  lose  in¬ 
terest  in  and  misinterpret  the  court’s 
charge  simply  because  of  the  tedium 
involved  in  listening  to  it  for  so  long 
a  time,  the  committee  strove  for  brevi- 
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ty  in  the  charge.  Many  words  and 
phrases  and  some  entire  charges,  here¬ 
tofore  in  general  use  and  not  objec¬ 
tionable  in  themselves,  were  omitted 
from  Florida  Standard  Jury  Instruc¬ 
tions  because  they  appeared  to  add 
more  length  than  substance  to  the 
charge. 

The  consequence  of  brevity  in  these 
charges  is  generality.  For  example, 
after  repeated  attempts  to  define  neg¬ 
ligence  both  briefly  and  comprehen¬ 
sively,  the  committee  became  satisfied 
that  negligence  is  the  failure  to  use 
that  degree  of  care  which  a  reason¬ 
ably  careful  person  would  use  under 
like  circumstances  (4.1).  And  the 
committee  became  satisfied  also  that 
the  benefits  of  elaborating  upon,  para¬ 
phrasing  and  particularizing  the  gen¬ 
eral  definition  of  negligence,  by  use 
of  other  language  found  in  abundance 
in  appellate  court  opinions,  treatises 
and  texts,  are  not  worth  the  price  paid 
in  lengthening  and  complicating  the 
charge. 

Using  Part  IV  of  Florida  Standard 
Jury  Instructions,  the  trial  judge  will 
define  negligence  for  the  jury  as  brief¬ 
ly  and  as  generally  as  accuracy  per¬ 
mits,  not  with  a  purpose  to  banish 
from  the  case  the  necessary  elabora¬ 
tions,  paraphrases  and  particulars  of 
negligence,  but  rather  to  rely  on  the 
jury,  assisted  by  the  lawyers'  argu¬ 
ments,  to  deduce  from  the  general 
definition  the  specific  application  ap¬ 
propriate  to  the  case. 

The  goal  of  brevity  seems  to  have 
been  attained.  This  book  of  charges 
is  by  far  the  slimmest  of  the  several 
volumes  of  standard  or  pattern  in¬ 
structions  published  in  recent  vears. 
And,  in  types  of  cases  that  previously 
seemed  to  require  charges  of  20  min¬ 
utes  or  more,  as  few  as  10  minutes 
are  adequate  for  a  charge  emplo\  ing 
Florida  Standard  Jury  Instructions. 


The  effort  to  use  understandable 
language  is  perhaps  best  illustrated 
by  the  charges  on  causation.  The  com¬ 
mittee  felt  generally  that  more  jurors 
are  dazzled  than  are  enlightened  by 
charges  that  assemble  all  the  expres¬ 
sions  in  legal  language  on  the  subject 
of  causation:  the  proximate  cause,  the 
remote  cause,  the  efficient  cause,  the 
concurring  cause  and  the  intervening 
cause  that  might  or  might  not  “ break 
the  chain"  of  causation.  Charge  5.1  is 
the  result  of  the  Committee's  attempt 
to  express  the  essential  elements  of 
legal  cause  without  resorting  to  ob¬ 
scure  or  technical  language. 

“.  .  .  without  argument,  without  un¬ 
necessary  repetition  and  without  re¬ 
liance  on  negative  charges.” 

One  of  the  unfortunate  roles  as¬ 
sumed  by  trial  judges  in  the  past  is 
that  of  advocating  both  sides  of  the 
case  by  reading  to  the  jurv  a  series 
of  argumentative  charges  favoring  one 
side  of  the  case  and  then,  “on  the 
other  hand."  reading  another  series 
of  equally  argumentative  charges 
favoring  the  other  side  of  the  case. 
The  committee  sought  to  omit  such 
argumentative  charges  and  to  remove 
all  advocacy  from  the  charge.  It  rec¬ 
ommended,  among  other  things,  that 
the  automobile  not  be  characterized 
as  a  “dangerous  instrumentality"  and 
that  the  court  not  warn  the  jury  not 
to  infer  negligence  from  the  “mere 
fact  of  accident.” 

A  less  obvious  form  of  argument 
but  one  that  the  committee  devoted 
no  less  effort  to  avoid  is  the  practice, 
in  cases  in  which  plaintiff  cannot  pre¬ 
vail  unless  he  occupied  a  particular 
relationship  to  the  defendant,  of  in¬ 
structing  the  jury  upon  the  lesser 
duties  owed  plaintiff  if  he  did  not 
have  that  relationship  to  defendant. 
It  is  of  no  benefit,  for  example,  to 
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charge  the  jury  in  a  negligence  case 
that  a  landowner  need  only  refrain 
from  wilfully  or  wantonly  injuring  a 
trespasser.  If  plaintiff  cannot  win  un¬ 
less  he  was  an  invitee,  it  is  sufficient 
for  the  jury  to  decide  whether  he  teas 
an  invitee  before  proceeding  to  de¬ 
termine  whether  the  landowner  was 
negligent.  For  similar  reasons,  if 
plaintiff  was  undoubtedly  one  to 
whom  reasonable  care  was  owed  by 
the  defendant,  the  court  should  not 
charge  in  detail  upon  the  reasons 
for  the  existence  of  that  duty.  And 
if  the  defendant  is  unquestionably 
responsible  for  the  negligence  of 
another,  a  recital  of  the  reasons  for 
that  rule  is  likewise  better  left  to 
the  argument  of  counsel.  Part  III 
is  designed  to  permit  the  elimina¬ 
tion  of  such  preliminary  issues  in 
cases  in  which  they  are  not  really 
issues  at  all. 

The  elimination  of  the  term  “con¬ 
tributory”  negligence  from  the  charge 
made  unnecessary  the  usual  repeti¬ 
tion  involved  in  explaining  concepts 
of  negligence  and  causation  once 
when  speaking  of  conduct  rendering 
the  defendant  liable  and  again  when 
speaking  of  conduct  barring  plaintiff’s 
recovery.  The  jury  is  plainly  told  that 
its  verdict  should  be  for  the  defendant 
if  claimant  was  negligent  and  if  that 
negligence  was  a  “contributing"  legal 
cause  of  the  damage  complained  of. 

The  committee  generally  disap¬ 
proved  of  negative  instructions— those 
that  tell  the  jury  not  to  do  something. 

Court  Adds  New  Rule  of  Civil  Procedure 

The  Supreme  Court’s  order  of  April 
19,  approving  Florida  Standard  Jury 
Instructions,  added  a  new  Rule  of 
Civil  Procedure,  Form  1.949,  Use  of 
Florida  Standard  Jury  Instructions. 
The  Court’s  opinion,  including  the 
new  rule,  is  set  out  in  full  below. 


IN  THE  SUPREME 

COURT  OF  FLORIDA 

JANUARY  TERM, 

A.D.  1967 

In  the  matter  of  °  ° 
the  use  by  the 

trial  courts  of  the  0  *  CASE  NO. 
STANDARD  JURY  00  36,286 

INSTRUCTIONS.  •• 

Opinion  filed  April  19,  1967 

PER  CURIAM. 

This  matter  comes  on  to  be  heard 
on  the  report  of  the  Supreme  Court 
Committee  on  Standard  Jury  Instruc¬ 
tions  and  the  printed  looseleaf  book 
of  instructions  prepared  by  the  Com¬ 
mittee  for  use  in  civil  negligence  cases 
and  submitted  with  the  Committee’s 
report.  The  Court  generally  approves 
the  theory  and  technique  of  charging 
civil  juries  as  recommended  by  the 
Committee  and  embodied  in  its  pro¬ 
posed  instructions.  The  Court  will, 
accordingly,  authorize  the  publication 
and  use  of  such  instructions,  but 
without  prejudice  to  the  rights  of  any 
litigant  objecting  to  the  use  of  one  or 
more  of  such  approved  forms  of  in¬ 
structions.  The  Court  recognizes  that 
the  initial  determination  of  applicable 
substantive  law  in  every  case  should 
be  made  by  the  trial  judge  and  that 
it  would  be  inappropriate  for  the 
Court  at  this  time  to  consider  the 
recommended  instructions  with  a 
view  to  adjudging  that  the  legal  prin¬ 
ciples  embodied  in  the  recommended 
instructions  correctly  state  the  law 
of  Florida.  Similarly,  the  Court  rec¬ 
ognizes  that  no  approval  of  the  forms 
bv  the  Court  could  relieve  the  trial 
judge  of  his  responsibility  under  the 
law  properly  and  correctly  to  charge 
the  jury  in  each  case  as  it  comes  be¬ 
fore  him.  This  order  is  not  to  be  con¬ 
strued  as  any  intrusion  on  that  re- 
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sponsibility  of  the  trial  judges.  The 
Court  is  confident  that  the  forms  of 
instructions  recommended  by  the 
Committee  state  as  accurately  as  a 
group  of  experienced  lawyers  and 
judges  could  state  the  law  of  Florida 
in  simple  understandable  language. 
Accordingly,  it  is  ORDERED  by  the 
Court: 

1.  The  Supreme  Court  Committee 
on  Standard  Jury  Instructions  and 
The  Florida  Bar  be  and  they  are  au¬ 
thorized  forthwith  to  publish  and  dis¬ 
tribute  the  instructions  submitted  by 
the  Committee,  a  copy  of  which  is  at¬ 
tached  together  with  the  Introduction 
and  General  Note  on  Use.  Illustra¬ 
tive  forms  of  model  charges  as  recom¬ 
mended  by  the  Committee  are  also  at¬ 
tached  and  may  be  published. 

2.  The  Florida  Rules  of  Civil  Pro¬ 
cedure  are  hereby  amended  so  as  to 
include  an  additional  rule,  entitled 
Use  of  Florida  Standard  Jury  Instruc¬ 
tions,  which  shall  provide: 

The  forms  of  Florida  Standard  Jury 
Instructions  published  by  The  Florida  Bar 
pursuant  to  authority  of  the  Court  may 
be  used  by  the  trial  judges  of  this  State 
in  charging  the  jury  in  every  civil  case 
to  the  extent  that  the  forms  are  applica¬ 
ble,  unless  the  trial  judge  shall  determine 
that  an  applicable  form  of  instruction  is 
erroneous  or  inadequate,  in  which  event 
he  shall  modify  or  amend  such  form  or 
give  such  other  instruction  as  the  trial 
judge  shall  determine  to  be  necessary  ac¬ 
curately  and  sufficiently  to  instruct  the 
jury  in  the  circumstances  of  the  case; 
and,  in  such  event,  the  trial  judge  shall 
state  on  the  record  or  in  a  separate  order 
the  respect  in  which  he  finds  the  stand¬ 
ard  form  erroneous  or  inadequate  anti  the 
legal  basis  of  his  finding.  Similarly,  in 
all  circumstances  in  which  the  notes  ac¬ 
companying  the  Florida  Standard  Jury 
Instructions  contain  a  recommendation 
that  a  certain  type  of  instruction  not  be 
given,  the  trial  judge  may  follow  such 
recommendation  unless  he  shall  deter¬ 
mine  that  the  giving  of  such  an  instruc¬ 
tion  is  necessary  accurately  and  suffi¬ 


ciently  to  instruct  the  jury,  in  which 
event  he  shall  give  such  instruction  as  he 
shall  deem  appropriate  and  necessary; 
and,  in  such  event,  the  trial  judge  shall 
state  on  the  record  or  in  a  separate  or¬ 
der  the  legal  basis  of  his  determination 
that  such  instruction  is  necessary. 

The  foregoing  Rule  shall  become 
effective  on  April  19,  1967. 

3.  A  copy  of  the  foregoing  addi¬ 
tional  Rule  shall  be  inserted  in  the 
printed  book  of  instructions  with  the 
following  Note  appended  thereto: 

NOTE:  In  order  that  necessary  cor¬ 
rections  and  revisions  may  be  promptly 
considered  by  the  continuing  Supreme 
Court  Committee  on  Standard  Jury  In¬ 
structions  and  by  the  Court,  the  trial 
judges  and  trial  counsel  are  requested 
promptly  to  furnish  the  Director  of  Con¬ 
tinuing  Education  of  The  Florida  Bar 
appropriate  evidence  of  each  instance  in 
which  one  of  the  forms  of  instruction  is 
determined  to  be  erroneous  or  inadequate 
and  in  which  the  giving  of  an  instruc¬ 
tion  is  determined  to  be  necessary  in 
circumstances  in  which  the  Committee 
has  recommended  that  such  an  instruc¬ 
tion  not  be  given. 

4.  The  Supreme  Court  Committee 
on  Standard  Jury  Instructions  is  con¬ 
tinued  as  a  Committee  of  this  Court 
for  the  immediate  purpose  of  review¬ 
ing  errors  and  inaccuracies  and  rec¬ 
ommending  to  this  Court  amendments 
and  revisions  as  experience  mav  prove 
beneficial. 

5.  In  accordance  w  ith  the  Resolu¬ 
tion  establishing  the  Committee,  the 
members  of  the  Bench  and  Bar  who 
shall  constitute  the  continuing  Com¬ 
mittee  shall  be  reappointed  or  ap¬ 
pointed  by  the  Chief  Justice  and  serve 
at  his  pleasure  without  compensation. 

It  is  so  ordered. 

Thornal,  C.J..  Thomas,  Roberts, 
Drew’,  O’Connell,  Caldwell  and 
Ervin,  JJ.,  concur 
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Instructions  Available  at  Convention 

Bound  in  a  small,  looscleaf  hook, 
Florida  Standard  Jury  Instructions 
may  be  obtained  by  members  of  the 
Bar  for  $15.  They  will  be  made  avail¬ 
able  to  judges  attending  the  Judicial 
Seminar  at  The  Florida  Bar  Conven¬ 
tion  in  Miami  Beach  June  21-24  and 
to  members  of  the  Bar  who  participate 


in  the  Trial  Lawyers  Section  Seminar 
on  Friday  afternoon,  June  23.  Copies 
may  also  be  ordered  from  the  Head¬ 
quarters  Office  in  Tallahassee  by 
members  of  the  Bar.  Appellate,  cir¬ 
cuit,  and  court  of  record  judges  will 
receive  a  complimentary  larger  edi¬ 
tion  printed  in  larger  type  on  heavy 
ledger  paper. 


IN  MEMORIAI 


It  is  with  deep  regret  that  the  journal  records  the  passing  of  these 
members  of  The  Florida  Bar: 


V.  V.  Andreevsky,  Miami 
Admitted  to  the  Bar  of  Florida  1962. 
Died  March  1967. 

John  Alden  Baker,  Orlando 
Admitted  1956.  Died  March  1967. 

Claude  M.  Barnes,  Miami 
Admitted  1935.  Died  April  1967. 

John  A.  Coughlin,  N.  Miami 
Admitted  1949.  Died  April  1967. 

D.  Stuart  Gillis,  DeFuniak  Springs 
Admitted  1908.  Died  March  1967. 

J.  C.  Gramling,  Sr.,  Miami 
Admitted  1905.  Died  March  1967. 

A.  J.  Hayward,  Jr.,  Dade  City 
Admitted  1947.  Died  April  1967. 

A.  O.  Kanner,  Stuart 
Admitted  1915.  Died  April  1967. 

L.  D.  Martin,  St.  Petersburg 
Admitted  1926.  Died  April  1967. 


W.  H.  Poe,  Orlando 

Admitted  1926.  Died  September  1966. 

Lee  C.  Robinson,  Miami 
Admitted  1949.  Died  March  1967. 


William  H.  Rogers,  Jacksonville 
Admitted  1912.  Died  April  1967. 

Murray  Sams,  DeLand 
Admitted  1910.  Died  April  1967. 


Paul  R.  Scott,  Miami 
Admitted  1919.  Died  April  1967. 

Edward  L.  Semple,  Coral  Gables 
Admitted  1915.  Died  March  1967. 


Louis  W.  Wallace,  Madeira  Beach 
Admitted  1948.  Died  April  1967. 


W.  H.  Watson,  Pensacola 
Admitted  1899.  Died  March  1967. 
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£ew  Tkcuykts  Oh 


Taxation  Under 


No  single  document,  save  perhaps 
the  Federal  Constitution,  has  as 
great  an  influence  over  the  funda¬ 
mental  rights  of  Floridians  as  does 
our  state  constitution.  Should  it  not 
then  follow  that  Florida  attorneys  in¬ 
cur  a  special  obligation  to  the  public 
in  times  of  constitutional  amendment 
or  revision?  Certainlv,  one  gains  the 
impression  from  reading  the  Legisla¬ 
tive  Policy  of  The  Florida  Bar1  that 
its  framers  would  hold  it  to  be  a  le¬ 
gitimate  function  of  the  organized 
Bar  to  study  and  comment  on  any 
proposals  to  change  the  organic  law 
of  this  state. 

This  attitude  was  reflected  recently 
by  the  executive  council  of  The  Tax 
Section,  when  it  activated  a  special 


( 1 )  Legislative  Policy  of  The  Florida  Bar: 
In  general,  proposed  legislation  which 
will  be  sponsored  by  The  Florida  Bar 
will  involve  the  legal  profession,  the 
administration  of  justice,  or  fundamen¬ 
tal  matters  which  are  vital  to  the  rights 
of  the  people.  Matters  of  general 
public  policy  upon  which  the  legal 
profession  possesses  no  peculiar  quali¬ 
fication  to  comment  will  generally  not 
be  incorporated  into  the  Bar’s  legis¬ 
lative  program  but  will  be  left  to 
other  organizations  or  to  the  public 
at  large. 


committee  to  study  constitutional 
problems  in  the  area  of  state  and  local 
taxation.  The  author,  having  partici¬ 
pated  in  the  activities  of  that  commit¬ 
tee,  stronjdv  believes  that  similar 
study  committees  should  be  activated 
by  each  standing  committee  of  the 
Bar,  and  commissioned  to  study  the 
current  constitutional  issues  arising  in 
their  substantive  areas. 

The  infrequency  of  constitutional 
revision,  when  viewed  against  the 
rapidlv  changing  needs  of  our  modern 
societv,  gives  reason  enough  why  the 
formulation  of  a  revision  recjuires  the 
most  careful  analysis  that  its  framers 
can  give.  Such  deliberation  requires 
sufficient  time  to  debate  the  issues. 

For  a  brief  period  during  the  early 
spring  of  this  year,  it  appeared  that 
our  legislature  would  be  forced  to 
produce  a  revision  in  a  brief  session, 
held  before  the  present  regular  ses¬ 
sion.  Had  this  task  actually  befallen 
the  legislature,  with  its  unusually 
large  number  of  freshman  members, 
there  might  possibly  have  been  pro¬ 
duced  one  of  the  most  superficial 
analyses  ever  to  be  accorded  a  pro¬ 
posed  constitution  by  a  state  legisla¬ 
ture. 

This  problem  is  largely  past  now, 
and  the  prospects  for  an  unhurried 
constitution  revision  session  seem 
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New  Constitution 


by  Richard  A.  Hunt,  Jr. 


brighter.  On  the  other  hand,  it  is  vir¬ 
tually  impossible  to  give  too  much 
time  and  thought  to  a  new  state  con¬ 
stitution.  Thus,  while  the  legislature 
is  involved  in  what  now  promises  to 
be  an  extended  regular  session,  there 
is  still  time  for  members  of  The  Flor¬ 
ida  Bar  to  organize  constitution  study 
committees,  and  for  those  committees 
to  render  valuable  service  both  to  our 
legislature  and  to  the  people  of  this 
state. 

One  of  the  purposes  of  this  article  is 
to  stimulate  some  thought  among 
members  of  the  Bar  with  respect  to 
some  of  the  current  constitutional  is¬ 
sues  in  the  area  of  Florida  state  and 
local  taxation.  To  accomplish  this,  the 
author  will  utilize  as  his  point  of  de¬ 
parture  a  comparative  analysis  of  cer¬ 
tain  provisions  excerpted  from  our 
present  and  our  proposed  constitution. 
This  comparative  approach  reflects 
carryovers  from  the  present  constitu¬ 
tion,  as  well  as  changes  and  deletions. 

The  constitution  provisions  herein 
discussed  relate,  directly  or  indirectly, 
to  state  and  local  taxation.  However, 
the  several  issues  discussed  herein  do 
not,  and  could  not  within  the  space 
here  allotted,  constitute  a  comprehen¬ 
sive  review  of  all  constitutional  issues 
in  this  broad  field.  In  selecting  issues 
for  discussion  in  this  article,  the  au- 
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thor  has  clearly  given  greater  atten¬ 
tion  to  property  taxation,  an  emphasis 
which  is  not  without  parallel  in  the 
current  activities  of  our  legislature. 

(A)  PRESENT  STATUS  OF 

CONSTITUTION  REVISION 

On  January  9,  1967,  The  Florida 
Constitution  Revision  Commission 
submitted  its  final  draft  to  the  legis¬ 
lature,  its  commission  expiring  with 
that  act.  On  January  8,  1967,  the 
Florida  Commission  for  Tax  Reform 
submitted  its  views  on  the  taxation 
provisions  of  the  constitution.  Those 
views,  where  relevant  to  the  issues 
treated  herein,  will  generally  be  re¬ 
ported  and  briefly  treated  in  the  text 
or  in  footnotes. 


Richard  H.  Hunt,  Jr.,  practices  law 
in  Miami  and  frequently  lectures  on 
federal,  state  and  local  tax  matters.  He 
holds  the  AB  degree  from  Yale,  the 
LL.B.  degree  from  the  University  of 
Florida  and  the  LL.M.  (in  taxation) 
from  New  York  University.  Past  edi¬ 
tor  of  The  Florida  Bar  Tax  Section 
Bidletin,  he  has  served  as  chairman  of 
the  Sections  Committee  on  Exempt 
Organizations  and  currently  is  chair¬ 
man  of  the  Sections  Special  Commit¬ 
tee  on  State  and  Local  Tax  Reform. 
He  is  also  active  in  the  ABA  Tax 
Section. 
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(B)  THE  LOCAL  PROPERTY  TAX 

There  appears  to  be  a  clear  con¬ 
sensus  among  those  who  are  involved 
with  Florida  taxes  that  public  frustra¬ 
tion  with  the  administration  of  the 
local  property  tax  has  indeed  risen  to 
the  boiling  point.  Some  have  argued 
the  merits  of  a  partial  or  complete 
repeal  of  the  tax  itself.  On  the  other 
hand,  those  who  are  more  sensitive 
to  the  practical  problems  of  state  and 
local  finance  in  Florida  hold  this  idea 
to  be  grossly  impractical,  citing  the 
impossibility  of  replacing  the  more 
than  $600  million  which  the  tax  raises 
annually  for  Florida’s  county  and  mu¬ 
nicipal  governments,  its  school  and 
special  taxing  districts.2  This  latter 
view’  seems  clearly  to  prevail  in  cur¬ 
rent  legislative  thinking,  and  it  is  now 


(2)  Property  Taxation  in  Florida.  Legis¬ 
lative  Reference  Bureau  (Tallahassee 
-June,  1966). 


predicted  that,  with  a  single  possible 
exception  in  the  area  of  the  inven¬ 
tory  tax,  no  repeals  of  the  property 
tax,  whether  partial  or  complete,  are 
contemplated  for  the  immediate  fu¬ 
ture. 

The  inevitability  of  the  property 
tax  in  Florida’s  economic  life  does  not 
justify  indifference  toward  the  numer¬ 
ous  complaints  which  are  currently 
directed  at  its  administration.  Nor 
can  it  be  fairly  said  that  Florida's  leg¬ 
islators  appear  indifferent  with  re¬ 
spect  to  these  issues.  Most  of  them 
have  publicly  recognized  the  urgent 
need  for  a  general  rehabilitation  of 
the  tax. 

It  is  not  yet  clear  —  at  least  to  the 
author  —  which  of  the  tax  problem 
areas  will  receive  the  greatest  legis¬ 
lative  attention  at  the  current  session. 
It  may  be,  for  example,  that  the  legis¬ 
lature,  so  recently  emerged  from  a 
historv  of  malapportionment,  will 
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tend  to  place  the  main  spotlight  on 
inequitable  distributions  among  the 
counties  of  state-collected  non-proper¬ 
ty  taxes.  It  has  been  accurately  ob¬ 
served  that  these  inequities  have 
forced  the  more  populous  counties  to 
make  disproportionate  property  tax 
efforts  in  order  to  support  their  local 
budgets  and  keep  their  school  systems 
in  operation. 

While  reforms  aimed  at  these  long¬ 
standing  inequities  may  be  badly 
needed,  they  will  not  rehabilitate  the 
property  tax  itself.  In  addition,  sub¬ 
stantial  administrative  reforms  are 
critically  needed  in  order  to  restore 
public  confidence  that  the  local  prop- 
ertv  tax  can  be  administered  with 
fairness  to  all  taxpayers.  The  author 
believes  that  such  public  confidence 
will  promote  greater  taxpayer  compli¬ 
ance,  which  is,  itself,  indispensable  to 
the  successful  administration  of  any 
tax. 

It  would  be  outside  the  scope  of 
this  article  to  suggest  the  mechanics 
of  anv  such  administrative  reforms. 
Instead,  we  are  here  concerned  with 
the  more  limited  objective  of  deter¬ 
mining  whether  the  proposed  consti- 

I.  THE  LOCAL  OFFICIALS 

(The  Proposed  Constitution) 

Article  VII 
Local  Government 
Section  1.  Counties 

(b)  Government.  Pursuant  to  general  or 
special  law  a  county  government  may  be 
established  by  charter  which  shall  be  adopt¬ 
ed,  amended  or  repealed  only  upon  vote  of 
the  electors  of  the  county  in  a  special  elec¬ 
tion  called  for  that  purpose. 

(c)  Powers  and  duties.  The  powers,  du¬ 
ties,  qualifications  and  terms  of  county  offi¬ 
cers,  except  as  provided  in  a  county  charter, 
shall  be  as  prescribed  by  law.  The  care  and 
custody  of  all  county  funds  and  a  method 
of  reporting  and  paying  out  all  such  funds 
shall  be  provided  by  law. 
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tution  will  accommodate  or  impede 
such  reforms. 

The  framers  of  the  Constitution  of 
1885  saw  fit  to  establish  both  the 
Countv  Assessor  of  Taxes  and  the  Tax 
Collector  as  constitutional  offices.  As 
a  matter  of  constitutional  law,  the 
greatest  if  not  indeed  the  only  signifi¬ 
cance  of  this  action  was  to  place  the 
abolition  of  these  offices  and  perhaps 
also  their  merger  with  other  offices 
beyond  the  power  of  the  legislature. 
While  the  Constitution  requires  the 
continuation  of  the  offices  themselves, 
it  clearly  empowers  the  legislature  to 
prescribe  “the  powers,  duties  and  com¬ 
pensation"  to  be  associated  with  both 
offices. 

There  is,  undeniably,  a  growing  in¬ 
sistence  that  our  state  government  as¬ 
sume  a  stronger  supervisory  role  in 
all  phases  of  local  property  tax  ad¬ 
ministration,  and  particularly  with  re¬ 
spect  to  assessment  standards  and 
procedures.  Some  have  voiced  the 
suspicion  that  the  present  constitu¬ 
tional  status  of  the  County  Assessor 
of  Taxes  and  of  the  Tax  Collector  may 
tend  to  impede  state  officials,  psycho- 
logicallv.  if  not  legallv,  in  asserting 


(The  Constitution  of  1885) 

Article  VIII 
Counties  and  Cities 

Section  6.  Election  of  county  officers;  terms. 
The  Legislature  shall  provide  for  the  elec¬ 
tion  by  the  qualified  electors  in  each  County 
of  the  following  County  Officers:  ...  a 
County  Assessor  of  Taxes;  a  Tax  Collec¬ 
tor;  .  .  .  The  term  of  office  of  all  County 
Officers  mentioned  in  this  Section  shall  be 
for  four  years,  except  that  of  County  As¬ 
sessor  of  Taxes  and  County  Tax  Collector, 
who  shall  be  elected  for  two  years  until  at 
the  general  election  to  be  held  in  the  year 
A.D.  1918,  when  and  after  which  they  shall 
be  elected  for  a  term  of  four  years.  Their 
powers,  duties  and  compensation  shall  be 
prescribed  bv  law.  .  .  . 
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this  new  role.  The  recent  Butscher 
case3  would  tend  to  support  this  sus¬ 
picion. 

The  proposal  to  disestablish  both 
the  Countv  Assessor  of  Taxes  and  the 
Tax  Collector  as  constitutional  officers 
seems  consistent  with  demands  for 
stronger  state  supervision  of  local 
propertv  tax  administration.  Disestab¬ 
lishment  of  these  two  offices  would,  at 
least,  assure  that  strong  state  supervi¬ 
sion  of  local  property  tax  administra¬ 
tion  will  no  longer  be  threatened 
either  by  technical  issues  of  consti¬ 
tutional  law  such  as  those  raised  in 
the  Butscher  case,  or  by  the  “consti¬ 
tutional  oneupmanship"  which,  ac¬ 
cording  to  some,  has  inhibited  state 
officials  in  the  past. 

The  proposal  would  clear  the  way, 
not  only  for  greater  supervision  of  lo¬ 
cal  assessing  activities  bv  state  offi¬ 
cers,  but  also  for  other  progressive 
measures  which  are  beginning  to  find 


(3)  Burns  v.  Butscher,  187  So.2d  594  (Su¬ 
preme  Court  1966). 
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their  way  into  legislation  in  states 
better  known  for  their  reform -oriented 
tax  systems.  As  an  illustration,  it 
would  permit  the  legislature  to  make 
the  Tax  Assessor  an  appointive,  in¬ 
stead  of  an  elective,  office.  It  would 
further  permit  the  legislature  to  im¬ 
pose  minimum  professional  qualifica¬ 
tions  as  conditions  to  the  holding  of 
office  as  an  Assessor.  Lastly,  it  would 
permit  the  legislature  to  create  as¬ 
sessment  jurisdictions  without  refer¬ 
ence  to  county  lines.  To  state  this 
another  w  av,  the  legislature  would  no 
longer  be  under  compulsion  to  treat 
propertv  assessment  as  a  function  of 
countv  government,  but  could  estab¬ 
lish  taxing  jurisdictions  based  upon 
principles  of  efficiency  and  economy 
in  administration. 

It  is  interesting  to  note  that  all 
three  of  the  reform  measures  de¬ 
scribed  above  are  strongly  endorsed 
bv  the  Advisory  Commission  on  Inter¬ 
governmental  Relations.4 

A  more  basic  argument  supporting 
the  discontinuation  of  the  Assessor 
and  the  Collector  as  constitutional  offi¬ 
cers  is  simply  that  the  creation,  in  a 
state  constitution,  of  an  office  without 
specified  constitutional  powers  is,  in 
reality,  an  act  wholly  without  sub¬ 
stance.  It  places  no  real  limitations 
upon  the  legislature,  which,  bv  exer¬ 
cising  its  powers  to  prescribe  the 
“powers,  duties  and  compensation''  of 
the  office,  can  render  it  impotent,  a 
mere  title.  It  would  seem  that,  ab¬ 
sent  the  need  to  protect  a  particular 
countv-level  power  or  function  from 
legislative  tampering,  there  is  little 
justification  for  establishing  any  coun¬ 
ty  government  office  in  a  state  consti¬ 
tution. 


Lincoln  Mall  at  Alton  Rd.-Free  Parking  Adjoining  Bank  ( 4  ) 

Complete  Banking  and  Trust  Services  •  Member.  Federal 
Reserve  System  •  Federal  Deposit  Insurance  Corporation. 


ACIR,  The  Role  of  the  States  in 
Strengthening  the  Propcrtt/  Tax, 
(1963)  Vol.  1,  pp.  15-17. 
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II.  JUDICIAL  REVIEW 


(The  Proposed  Constitution) 


Article  V 
The  Judiciary 
Section  1.  Courts. 

The  judicial  power  shall  be  vested  in  a  su¬ 
preme  court,  district  courts  of  appeal,  cir¬ 
cuit  courts,  county  courts,  magistrates  courts, 
and  courts  established  for  the  trial  of  of¬ 
fenses  against  ordinances  of  municipalities 
and  chartered  counties.  Administrative  offi¬ 
cers  or  bodies  may  be  granted  quasi-judicial 
power  in  matters  connected  with  the  func¬ 
tions  of  their  offices,  and  their  orders  shall 
be  reviewed  as  provided  by  law. 


Section  5.  District  Courts  of  Appeal. 


(b)  They  shall  have  the  powers  of  direct 
review  of  administrative  action  prescribed 
bv  law. 


Section  6.  Circuit  Courts. 

(d)  Jurisdiction.  The  circuit  courts  shall 
have  all  original  jurisdiction  not  vested  in 
other  courts,  .  .  .  They  shall  have  the  pow- 
ers  of  direct  review  of  administrative  action 
prescribed  by  law. 

Section  10.  Specialized  Divisions  of  Circuit 
Courts. 

(a)  In  counties  having  a  population  in  ex¬ 
cess  of  one  hundred  thousand,  and  in  other 
counties  when  provided  by  law,  there  shall 
be  in  the  circuit  court  a  juvenile  division, 
a  probate  division,  a  criminal  division,  and 
such  other  divisions  as  may  be  established 
by  law,  each  exercising  the  specific  jurisdic¬ 
tion  fixed  by  law. 

(b)  Judges  shall  be  appointed  or  elected 
to  specialized  divisions.  All  judges  of  the 
court  shall  have  jurisdiction  to  hear  all 
causes  within  the  jurisdiction  of  the  Court. 

It  is,  of  course,  true  that  a  taxpay¬ 
er's  best  hope  for  equitable  assessment 
rests,  not  upon  the  quality  of  review 
provided  by  the  courts,  but  upon  the 
acquisition  of  competent  assessing 
personnel  who  can  consistently  deliver 
high-quality  primary  assessments.  On 
the  other  hand,  nothing  aggravates 
the  loss  of  an  over-assessed  taxpayer 
more  than  to  face  an  inadequate  and 
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(The  Constitution  of  1885) 

Article  V 
Judiciary 

Section  5.  District  Courts  of  Appeal. 

(3)  The  district  court  of  appeal  shall  have 
such  powers  of  direct  review  as  may  be 
provided  by  law. 

Section  6.  Circuit  Courts. 

(3)  Jurisdiction.  The  circuit  courts  shall 
have  exclusive  original  jurisdiction  in  all 
cases  in  equity  ...  in  all  cases  involving 
the  legality  of  anv  tax,  assessment  or  toll, 

.  .  .  and  of  such  other  matters  as  the  legis¬ 
lature  may  provide. 


costly  administrative  or  judicial  review 
procedure,  administered  by  officers  or 
judges  not  competent  to  hear  and  de¬ 
termine  controversies  involving  so¬ 
phisticated  valuation  problems.  Thus, 
while  we  concern  ourselves  with  the 
improvement  of  primary  assessments, 
we  must  also  strive  to  improve  the 
procedures  available  for  administra¬ 
tive  as  well  as  judicial  review. 
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Under  the  Constitution  of  1885,  ex¬ 
clusive  original  jurisdiction  is  express¬ 
ly  conferred  upon  the  circuit  courts 
“in  all  cases  involving  the  legality  of 
any  tax,  assessment  or  toll."  The  term 
“exclusive”  denies  such  original  juris¬ 
diction  to  other  courts,  while  the  term 
“original”  refers  to  any  jurisdiction 
which  is  not  appellate. 

By  contrast  to  the  present  constitu¬ 
tion.  the  proposed  constitution  would 
appear  to  give  the  legislature  the 
power  to  determine  ( 1 )  which  court 
shall  have  jurisdiction  to  hear  prop¬ 
erty  assessment  (and  other  tax)  mat¬ 
ters.  and  ( 2 )  whether  that  jurisdiction 
shall  be  exercised  in  original,  or  in 
appellate  proceedings. 

Though  under  the  proposed  consti¬ 
tution  there  are  several  compelling 
practical  arguments  in  favor  of  vest¬ 
ing  jurisdiction  in  tax  matters  in  the 
circuit  courts,®  the  freedom  of  the 
legislature  to  confer  this  original  jur¬ 
isdiction  upon  some  other  court  is  not 
the  more  objectionable  aspect  of  the 
proposed  change  in  the  constitution. 
The  real  loss  to  the  taxpayer,  in  terms 
of  constitutional  guarantees,  is  the  loss 
of  his  right  to  have  the  action  of  tax¬ 
ing  officials  reviewed  by  the  courts  in 
original  proceedings.  Under  the  pro¬ 
posed  constitution,  as  presently  draft¬ 
ed.  taxpayers  would  have  no  guaran¬ 
tee  that  the  legislature  might  not  de¬ 
cide,  perhaps  in  response  to  prodding 
by  the  judiciary  to  relieve  pressure  on 
crowded  court  dockets,  to  restrict  ju¬ 
dicial  review  of  actions  of  taxing  offi¬ 
cials  to  the  narrow  scope  associated 
with  appellate  proceedings. 

But  why  is  it  so  important  that 
judicial  review  in  tax  matters  be  exer¬ 
cised  in  original  proceedings?  The  an- 

(5)  See,  in  particular,  Article  V,  Section 
10  of  the  proposed  constitution,  giving 
the  legislature  the  power  to  create 
special  divisions  within  the  circuit 
court. 


swer  lies  simply  in  the  equation 
between  original  proceedings  and  a 
broad  scope  of  judicial  review  on  one 
hand,  and  appellate  proceedings  and 
a  restricted  scope  of  judical  review 
on  the  other  hand. 

The  underlying  principle  here  in¬ 
volved  is  that  the  combination  of 
administrative  review  and  judicial  re¬ 
view  must  somehow  add  up  to  an  ac¬ 
ceptable  standard  of  procedural  due 
process  of  law.  Consistent  with  this 
principle,  the  nature  and  scope  of  the 
court’s  power  to  review  the  action  of 
taxing  officials  should  depend  ulti¬ 
mately  upon  the  quality  and  character 
of  the  rev  iew  provided  in  the  admin¬ 
istrative  process.  Considering  the 
quality  of  administrative  review  pres¬ 
ently  available  to  Florida’s  taxpayers, 
at  least  in  the  ad  valorem  tax  field,  it 
is  the  author’s  view  that  the  people 
of  Florida  should  not  be  asked  to  re¬ 
linquish  the  constitutional  guarantee 
that  the  judiciary  will  exercise  the 
broadest  possible  scope  of  judicial  re¬ 
view  in  matters  affecting  the  legality 
of  an  assessment  or  tax. 

A  more  basic  argument  supporting 
this  view  is  suggested  by  a  compara¬ 
tive  look  at  taxation  and  eminent  do¬ 
main. 

Of  all  the  powers  possessed  by  the 
state  and  local  governments  to  relieve 
an  individual  of  his  private  property, 
the  two  most  frequently  exercised  are 
the  power  of  taxation  and  the  power 
of  eminent  domain.  A  further  parallel 
exists  between  ad  valorem  taxation 
and  eminent  domain,  in  that  vital 
rights  of  the  taxpayer  (in  the  case  of 
ad  valorem  taxation)  and  of  the  per¬ 
son  whose  propertv  is  being  taken 
under  the  power  of  eminent  domain, 
depend  directly  upon  a  determination 
of  the  market  value  of  the  property 
involved. 

While,  in  the  Judiciary  Article  of 
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our  present  constitution,  jurisdiction 
in  matters  of  eminent  domain  is  not 
expressly  vested  in  the  circuit  courts, 
there  is  a  clear  guarantee  elsewhere 
in  that  document  that  judicial  review 
will  be  exercised  in  eminent  domain 
matters  only  in  original  proceedings.6 
The  proposed  constitution  would  car¬ 
ry  over  this  guarantee  of  original  judi¬ 
cial  review.7 

By  contrast,  while  the  present  con¬ 
stitution  assures  taxpayers  of  judicial 
review  in  original  proceedings,  in 
areas  involving  the  legality  of  a  tax 
or  assessment,  the  proposed  constitu¬ 
tion  would  discontinue  this  guaran¬ 
tee.  The  author  believes  that  the 


constitutional  implementation  of  pro¬ 
cedural  due  process  of  law  should  be 
the  same  in  the  area  of  taxation  as  in 
the  area  of  eminent  domain. 

In  summary  of  the  foregoing,  the 
proposed  constitution  seems  to  reflect 
a  tendency  to  view  constitutional  des¬ 
ignations  of  jurisdiction  in  specific 
matters  only  in  terms  of  efficiency  in 
judicial  administration.  There  is  little 
doubt  that  freedom  of  the  legislature 
to  control  the  allocation  of  jurisdiction 
among  the  courts  will  provide  flexi¬ 
bility  needed  in  order  to  effectively 
allocate  the  resources  of  our  judicial 
branch  among  its  increasing  burdens. 
But  our  argument  here  cannot  be  dis- 


III.  STANDARDS  OF  ASSESSMENT 
VALUATION 

(The  Proposed  Constitution) 

Article  VIII 
Finance  and  Taxation 

By  general  law  regulations  shall  be  pre¬ 
scribed  which  shall  secure  a  just  valuations 
of  all  property  for  ad  valorem  taxation. 


(6) 

(7) 

(8) 


(The  Constitution  of  1885) 

Article  IX 

Taxation  and  Finance 
Section  1.  The  Legislature  .  .  .  shall  pre¬ 
scribe  such  regulations  as  shall  secure  a 
just  valuation  of  all  property  both  real  and 
personal  .  .  . 


Article  XVI,  Section  29,  Florida  Con¬ 
stitution  of  1885. 

Article  X,  Section  5(a)  of  the  Pro¬ 
posed  Constitution. 

The  Florida  Commission  For  Tax  Re¬ 
form  ( FCFTR )  recommends  the  in¬ 
clusion,  after  the  word  “valuation,”  of 
the  words,  “as  defined  bv  law.”  While 
the  Commission  did  not  elaborate  up¬ 
on  the  purpose  for  this  inclusion,  it  is 
probably  intended  to  restore  to  the  leg¬ 
islature  the  power  to  determine  stand¬ 
ards  for  assessment  valuation  which 
the  Commission  probably  felt  was 
taken  away  from  the  legislature  by 
<  flect  of  the  Florida  Supreme  Court’s 
decision  in  Walter  v.  Schuler,  176 
So.2d  81  ( Supreme  Court  1965). 
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missed  conscientiously  with  this  single 
observation.  Hopefully,  we  are  not 
yet  readv  to  sacrifice  our  traditional 
ideals  of  due  process  in  the  pursuit 
of  administrative  efficiency.  The  au¬ 
thor  suggests  that  the  legislature 
should  seriously  consider  the  merits  of 
amending  the  proposed  constitution 
to  provide  a  constitutional  guarantee 
of  original  jurisdiction  in  matters  af¬ 
fecting  the  legality  of  any  tax  or  as¬ 
sessment.  The  merits  of  this  proposal 
should  be  evaluated  with  at  least  an 
equal  appreciation  for  our  traditional 
ideals  of  due  process  and  the  compet¬ 
ing  goal  of  achieving  maximum  effi¬ 
ciency  in  judicial  administration. 

The  idea  that  all  propertv  should 
be  valued  for  taxation  in  a  manner 
which  is  “just  as  to  all"  was  written 
into  Florida’s  constitution  years  ago.0 
In  1924.  the  present  provision  was 
adopted.  While  the  concept  of  “just 
valuation”  was  retained,  its  context 
was  somewhat  altered,  in  a  way 
which  obviously  reflected  the  hope 
that  the  legislature  would  respond  to 
a  constitutional  mandate  to  clothe  the 
abstract  ideal  of  “just  valuation”  with 
real  meaning,  and  see  to  its  imple¬ 
mentation  in  the  administration  of 
Florida's  propertv  tax. 

It  is  generallv  agreed  that  the  legis¬ 
lature  has  yet  to  “prescribe  such  regu¬ 
lations  as  shall  secure  a  just  valuation 
of  all  property”  for  ad  valorem  taxa¬ 
tion.  Many  attribute  this  legislative 
omission  to  a  weakening  of  state  in¬ 
terest  in  property  tax  administration 
due  to  the  relinquishment,  in  1940,  of 
the  general  property  tax  as  a  source 
of  state  revenue.10  Others  explain  it 
in  terms  of  Florida’s  unique  experi¬ 
ence  with  wildly  fluctuating  land  val- 

(9)  Article  XII,  Section  1,  Florida  Consti¬ 
tution  of  1868. 

(10)  C.  H.  Donovan,  Finance  and  Taxation 
in  the  Proposed  Florida  Constitution 
(Economic  Leaflets— 1966). 


ues  during  the  boom-and-bust  years 
of  the  1920’s  and  ’30’s.  It  is  said  that 
during  those  years,  the  people  of  Flor¬ 
ida  wanted  propertv  tax  levies,  to  be 
apportioned  by  a  Tax  Assessor  who 
was  not  confined  to  any  objective 
standard  of  value.  The  people’s  trust, 
according  to  this  view,  was  rested  in 
the  local  assessor,  and  not  in  the  law. 

Whatever  might  be  the  explanation 
for  past  inaction  of  the  legislature  in 
this  area,  the  interests  of  this  state 
are  no  longer  best  served,  and  in  fact 
are  jeopardized,  by  the  continued 
absence  of  an  objective  standard  for 
the  valuation  of  taxable  property.  Nor 
can  we  permit  the  needs  of  vester- 
dav’s  taxpayers  to  continue  to  control 
our  tax  legislation.  Today’s  taxpayer, 
and  particularly  those  operating  busi¬ 
nesses  in  this  state,  now  demand  that 
their  tax  obligation  be  determinable 
bv  reference  to  objective  criteria.  As 
tax  and  business  planning  continue  to 
reach  new  levels  of  sophistication 
(and  tax  levies  increase)  these  de¬ 
mands  will  intensify. 

The  most  notable  of  all  efforts  made 
bv  the  legislature  to  comply  with  the 
“just  valuation”  mandate  resulted  in 
legislation,  currently  in  our  statute 
books,  which  specifies  seven  common 
factors  of  valuation,  and  enjoins  the 
Tax  Assessor  to  “take  them  into 
consideration"  in  determining  proper¬ 
tv  assessments.11  In  practice,  this 
checklist,  often  incorrectly  termed  a 
“formula”  for  determining  just  value, 
has  done  verv  little  to  reduce  the  vir¬ 
tually  unlimited  discretion  of  the  As¬ 
sessor  to  choose  his  own  standards 
and  methods  of  valuation.  Its  most 
s«rjous  flaw  is  in  its  failure  to  direct 
the  Assessor  as  to  how  to  balance,  or 
reconcile,  one  with  the  other,  each  of 
the  seven  factors  in  order  to  reach 
“just  value.”  In  short,  a  purely  sub- 

(11)  Section  193.021,  Florida  Statutes. 
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jective  requirement  was  established 
in  Section  193.021,  one  fulfilled  by  the 
Assessor  by  merely  “taking  into  ac¬ 
count,”  in  whatever  manner  and  to 
whatever  extent  he  saw  fit,  each  of 
the  seven  statutory  factors  of  valua¬ 
tion. 

In  its  opinion  in  Walter  v.  Schu¬ 
ler ,la  the  Florida  Supreme  Court 
acted  to  alleviate  the  problem  which 
the  legislature  had  largely  neglected 
for  over  40  years.  It  held  that  the  con¬ 
stitutional  concept  of  “just  valuation” 
was  the  legal  equivalent  of  “fair  mar¬ 
ket  value,”  a  concept  known  to  the 
appraising  profession,  and  to  the 
courts,  to  be  “the  amount  a  purchaser, 
willing  but  not  obliged  to  buy,  would 
pav  to  one  willing  but  not  obliged  to 
sell .  I2“  With  the  rendition  of  its 
opinion  in  the  Walter  case,  the  Su¬ 
preme  Court  incorporated  into  the 
verv  definition  of  “just  valuation”  a 
set  of  basic  laws  and  principles, 
evolved  through  the  years  from  gen¬ 
erally  accepted  economic  doctrine, 
which  are  universally  considered  to 
control  our  modern  single  concept  of 
value. 

The  effects  of  Walter  v.  Schuler 
have  been  phenomenal  as  well  as 
immediate.  No  longer  is  the  assessor  a 
modern-day  mystic,  whose  subjective 
interpretations  of  “just  value”  are,  for 
lack  of  any  common  standard,  unre- 
viewable.  Now  the  reasonableness  of 
his  methods,  as  well  as  the  accuracy 
of  his  determinations,  can  be  meas¬ 
ured  on  a  reasonably  objective  scale. 

The  standard  of  valuation  adopted 
in  the  Walter  decision  is  necessary 
both  to  administrative  boards  of  re¬ 
view  and  courts,  in  order  to  enable 
them  to  effectively  review  the  assess¬ 
or’s  determinations.  It  is  also  an  in- 

(12)  Walter  v.  Schuler,  176  So.2d  81  (Su¬ 
preme  Court  1965). 

12(a)  Walter  v.  Schuler,  Supra,  p.  86. 


dispensable  tool  for  state-level  officers 
charged  with  the  supervision  of  the 
local  property  tax.  Without  it,  how 
could  there  be  compliance  with  the 
Supreme  Court’s  recent  mandate  to 
the  Comptroller  to  take  all  necessary 
steps  to  effect  “full  value”  assessment 
in  all  counties?13  How  could  ratio 
studies  be  made?  To  what  could  as¬ 
sessments  be  compared  in  order  to 
determine  the  prevailing  level  of  as¬ 
sessment? 

Notwithstanding  the  stabilizing  ef¬ 
fect  that  the  fair  market  value  rule 
has  had  upon  recent  property  tax 
administration  in  this  state,  there  are 
several  dispiriting  threats  to  its  con¬ 
tinued  vitality.  One  of  these  in¬ 
volves  legislation  extending  preferen¬ 
tial  assessment  treatment  to  lands 
used  in  agriculture.14  The  preference 
is  effected  by  limiting  the  assessment 
valuation  of  such  lands  to  their  high¬ 
est  and  best  use  in  agriculture,  irre¬ 
spective  of  any  higher  or  better  use 
to  which  the  lands  could  be  put  as  of 
January  l  of  the  assessment  year. 
While  the  writer  raises  no  complaint 
with  the  policv  behind  this  legislation, 
it  seems  clearly  irreconcilable  with  a 
constitutional  requirement  of  uniform 
assessment  at  fair  market  value. 

Faced  with  a  choice  between  forc¬ 
ing  an  unnatural  reconciliation  of 
these  two  concepts  and  invalidating 
the  agricultural  assessment  law,  the 
Supreme  Court  chose  the  former,13 
raising  concern  in  many  quarters  for 
the  continued  vitality  of  the  “fair 
market  value”  law. 

If  preferential  agricultural  assess¬ 
ment,  as  set  forth  in  Section  193.11  of 
the  Florida  Statutes,  is  to  remain  the 

( 13)  Burns  v.  Butscher,  supra. 

(14)  Section  193.11,  Florida  Statutes. 

( 15)  See  Lanier  v.  Overstreet,  175  So.2d  521 
(Supreme  Court  1965),  also  Markham 
v.  Blount,  175  So. 2d  526  (Supreme 
Court  1965). 
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policy  in  Florida,158  the  author  be¬ 
lieves  that  it  should  be  reconciled 
with  our  state  constitution  in  such  a 
way  as  not  to  damage  the  force  of  the 
“fair  market  value''  rule  of  the  Walter 
case.  This  could  be  done  bv  incorpo¬ 
rating  the  policy  into  the  constitution 
itself,  thus  legitimizing  it  as  an  excep¬ 
tion  to  the  general  rule  of  uniform 
assessment  at  fair  market  value.  It 
can  also  be  done  by  removing  the 
standard  of  value  itself  from  the  con¬ 
stitution,  thus  throwing  the  duty  of 
prescribing  rules  for  “just  valuation” 
back  in  the  lap  of  the  legislature. 

Some  indicate  a  preference  for  the 
latter  course  of  action.  This  seems  to 
be  the  solution  favored  by  the  Com¬ 
mission  for  Tax  Reform,16  which  has 
not  fullv  articulated  the  reasoning 
behind  its  position. 


IV.  STATE  EVACUATION  OF 
AD  VALOREM  FIELD 

(The  Proposed  Constitution) 

Article  VIII 
Finance  and  Taxation 
Section  2.  Lev  [/-classification -assessment. 

(c)  No  state  ad  valorem  taxes  shall  be  levied 
upon  real  estate  or  tangible  personal  prop¬ 
er  tv. 


15(a)  For  a  comprehensive  research  report 
on  several  established  techniques  for 
assessing  agricultural  real  estate  pref¬ 
erentially,  see  Farmland  Assessment 
Practices  in  the  United  States,  Inter¬ 
national  Association  of  Assessing  Offi¬ 
cers  (Chicago— 1966). 

(16)  See  footnote  #8(a),  supra. 


Though  market  fluctuations  may 
make  it  hard  to  administer,  the  bene¬ 
fits  of  the  “fair  market  value”  rule  are 
many,  and  the  author  is  not  aware  of 
any  serious  objections  to  its  continued 
use.  The  controversial  question  quite 
clearlv  seems  to  be  whether  or  not  a 
definite  standard  of  assessment  valua¬ 
tion  should  be  established  in  the  con¬ 
stitution,  or  left  for  the  legislature  to 
establish.  Having  never  exercised  this 
power  while  it  possessed  it  during  the 
years  between  1924  and  1965,  the 
legislature  may  be  well  satisfied  to 
leave  the  rule  of  Walter  v.  Schuler 
unchanged.  In  this  event,  it  should 
strive  to  reconcile,  in  our  new  consti¬ 
tution,  the  present  fair  market  value 
standard  with  whatever  policy  it  de¬ 
cides  to  adopt  with  respect  to  the 
preferential  assessment  of  agricultural 
lands. 

While  the  Walter  decision  has  been 
criticized  by  many  as  depicting  a 
clear  case  of  court-made  legislation, 
few  will  deny  that  it  has  filled  a  criti¬ 
cal  gap  in  the  law  of  propertv  taxation 
in  Florida,  and  has  brought  a  new 


(The  Constitution  of  1885) 

Article  IX 

Taxation  and  Finance 
Section  2.  Legislature  to  provide  for  raising 
revenue;  ad  valorem  taxes  except  on  intan¬ 
gible  properti/  abolished.  The  Legislature 
shall  provide  for  raising  revenue  sufficient 
to  defray  the  expenses  of  the  State,  includ¬ 
ing  State  appropriations  for  the  benefit  of 
the  uniform  system  of  free  public  schools 
provided  in  accordance  with  Article  XII  of 
the  Constitution,  and  of  the  State  Institu¬ 
tions  of  higher  learning,  for  each  fiscal  year, 
and  also  a  sufficient  sum  to  pay  the  princi¬ 
pal  and  interest  of  the  existing  indebtedness 
of  the  State;  but  after  Decembr  31st,  A.D. 
1940,  no  levy  of  ad  valorem  taxes  upon  real 
or  personal  property  except  intangible 
property,  shall  be  made  for  anv  State  pur¬ 
pose  whatsoever;  and  Section  6  of  Article 
XII  be,  and  the  same  is  hereby  repealed. 
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measure  of  equity  and  order  into  its 
administration.  It  represents  a  major 
step  toward  the  fulfillment  of  the  con¬ 
stitutional  promise  of  true  uniformity 
in  property  assessments,  and  thus,  to¬ 
ward  the  long-awaited  and  much- 
needed  rehabilitation  of  the  property 
tax. 

V.  CLASSIFICATION  OF  PROPERTY 

(The  Proposed  Constitution) 

Article  VIII 
Finance  and  Taxation 
Section  2.  Lev  y-classificat  ion-assessment . 

(a)  .  .  .  For  the  levying  of  taxes 

property  may  be  classified  by  general  law 
on  the  basis  of  character  and  use,  and  the 
rate  of  taxation  shall  be  uniform  in  each 
class. 

With  the  single  exception  of  in¬ 
tangibles,  which  as  mentioned  earlier, 
are  taxed  by  the  state,  Florida  his¬ 
torically  has  used  a  non-classified,  or 
a  general  property  tax.  Real  estate  and 
tangible  personal  property  are  both 
required  to  be  assessed  uniformly  at 
fair  market  value.  Moreover,  they  are 
required  to  be  subjected  to  the  same 
millages. 

Probably  the  most  justified,  and  cer¬ 
tainly  the  most  vocal  cries  for  a  classi¬ 
fied  property  tax  have  come  from 
businesses  carrying  substantial  inven¬ 
tories.  Pointing  out  that  they  are 
made  to  bear  a  much  longer  tax  bur¬ 
den  than  businesses  which  do  not 
carry  inventories,  these  taxpayers  call 
for  total,  or  at  least  partial,  exclusion 
of  inventories  from  the  tax  base. 

The  legislature  has  not  been  unsym¬ 
pathetic  to  these  requests,  and  in 
1961,  it  enacted  a  law  designed  to  as¬ 
sess  inventory  for  taxation  at  25^  of 
its  invoice  cost.,6a  But  in  1962,  our 
Supreme  Court  struck  down  this 
measure,  holding  it  to  contravene  the 

16(a)  Chapter  61-295,  Laws  of  Florida 
1961,  (Fla.  Stat.  §192.05). 


The  proposed  constitution  proposes 
that  Florida  continue  its  policy,  estab¬ 
lished  in  1940,  of  leaving  property  tax 
revenues  to  the  counties  and  cities. 
The  single  exception  to  this  policy 
continues  to  be  the  occupation  by 
state  government  of  the  intangibles 
tax  field. 


(The  Constitution  of  1885) 

Article  IX 

Taxation  and  Finance 
Section  1.  Uniform  and  equal  rate  of  taxa¬ 
tion;  special  rates.  The  Legislature  shall 
provide  for  a  uniform  and  equal  rate  of 
taxation,  except  that  it  may  provide  for 
special  rate  or  rates  on  intangible  property 

uniformity  requirement  of  our  state 
constitution. ,f,h 

It  is  interesting  to  note  that  while 
the  statute  in  question  manipulated 
the  assessment,  or  tax  base,  instead 
of  the  millage  rate,  the  Supreme 
Court  held  this  to  be  a  distinction  of 
no  substance. 

If  rates  cannot  be  varied  directly,  how¬ 
ever,  neither  can  that  result  be  achieved 
indirectly  by  manipulation  of  the  assess¬ 
ment  basis  upon  which  levy  is  made. 
Such  is  the  recognized  intendment  of 
our  provisions  for  a  “uniform  and  equal 
rate  of  taxation”  as  well  as  “a  just  valu¬ 
ation  of  all  property”  construed  as 
securing  equality  of  burden  for  ad  va¬ 
lorem  taxation  in  this  State. '«c 

The  court’s  opinion  in  Franks  was 
well-reasoned.  But  while  it  was  rigid 
in  its  defense  of  the  uniformity  rule 
in  Franks,  our  court  has  since  de¬ 
parted  from  that  position  in  the  agri¬ 
cultural  assessment  cases.18<1 

After  establishing,  in  Walters,  that 
the  constitution  required  uniform  as¬ 
sessment  at  fair  market  value,  the 

16(b)  Franks  v.  Davis,  145  So.2d  228  (Sup. 
Ct.  1962). 

16(c)  Ibid,  p.  231. 

16(d)  Lanier  v.  Overstreet  175  So2d.  521; 
Markham  v.  Blount ,  175  So. 2d.  526. 
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court  held  (on  the  same  day)  in 
Lanier  v.  Overstreet  that  our  consti¬ 
tution  did  not  forbid  the  classification 
of  property  for  valuation  purposes, 
but  proscribed  only  the  classification 
of  property  for  purposes  of  applying 
a  different  millage  rate.  Gone  was  the 
court’s  perceptive  observation,  ex¬ 
pressed  in  Franks,  that  classification 
for  assessment  purposes  was  but  an 
indirect  means  of  classification  for 
millage  purposes. 

In  the  middle  of  this  meandering 
stream  of  uncertain  judicial  attitudes, 
we  are  now  changing  houses  from  a 
general  to  a  classified  property  tax 
system.  If  the  state  adopts  this  change, 
the  question  will  then  be  in  what  re¬ 
spect  will  the  legislature  be  authorized 
to  vanr  the  scheme  of  taxation  from 
class  to  class?  The  language  of  the 
proposed  constitution  requires  that  the 
rate  of  taxation  shall  be  uniform  in 
each  class.  The  Commission  for  Tax 
Reform  disagrees  with  this  language, 
and  would  substitute  the  following: 

“.  .  .  Assessments  for  taxation 

shall  be  uniform  in  each  class." 

It  is  submitted  that  the  general  uni¬ 
formity  rule  should  apply  equally  to 
the  rate  of  taxation  and  assessment 
valuation.  This  is  the  idea  expressed 
by  the  Supreme  Court  in  the  Franks 
case,  though  later  abandoned  in  the 
agricultural  assessment  cases.  It  would 
follow,  then,  that  rates  of  tax,  stand¬ 
ards  of  valuation  and  assessment 
levels  should  be  uniform,  on  an  intra¬ 
class  basis,  under  a  classified  propertv 
tax. 

Should  uniformity  with  respect  to 
assessment  apply  to  all  property,  ir¬ 
respective  of  classification?  These  are 
sound  arguments  for  limiting  the  uni¬ 
formity  concept  to  a  strict  intra-class 
application.  First  of  all,  as  the  Su¬ 
preme  Court  saw  in  the  Franks  case, 
the  power  to  classify  propertv  for  one 


purpose  (here  the  application  of 
millage  rates)  renders  nearly  impo¬ 
tent  any  prohibition  against  classifi¬ 
cation  for  another  purpose  (here  the 
establishment  of  separate  assessment 
levels,  or  special  standards  of  valua¬ 
tion. )  Secondly,  limiting  the  princi¬ 
ples  of  uniformity  to  an  intra-class 
application  will  give  the  legislature 
more  freedom  to  experiment  with 
special  problems,  such  as  the  assess¬ 
ment  of  our  slowly  disappearing  farm¬ 
lands.  Moreover,  it  will  legitimize 
several  acts,  now  on  the  books,  which 
establish  classification  for  purposes 
of  assessment  (one  of  which  is  the 
present  inventory  assessment  statute, 
another  the  agricultural  assessment 
statute.)  Certainly,  if  uniformity  of 
assessment  should  be  established  as 
having  an  inter-class  application,  then 
the  proposed  constitution  should  le¬ 
gitimize  these  pre-existing  classifica¬ 
tions  by  expressly  exempting  them 
from  its  application. 

In  closing,  the  author  would  call 
to  the  attention  of  the  legislature  the 
United  States  Supreme  Court’s  de¬ 
cisions  dealing  with  the  right  of  the 
states  to  establish  classifications  for 
purposes  of  ad  valorem  taxation.  In 
applying  the  Fourteenth  Amendment 
to  this  question,  the  Court  has  con¬ 
sistently  required  that  the  classifica¬ 
tion  established  be  reasonable,  and 
that  it  rest  upon  some  reasonable 
consideration  of  difference  or  state 
policy. ,K<‘  It  is  suggested  that  the 
legislature  might  consider  the  incor¬ 
poration  in  the  new  constitution  of 
language  adding  this  concept  of 
“reasonableness"  as  a  limitation  upon 
the  power  of  the  legislature  to  estab¬ 
lish  a  separate  classification  of  prop¬ 
erty. 

16(e)  Walters  v.  Citi/  of  St.  Louis,  347  U.S. 
231,  74  S.C.  505;  Madden,  Ex'n  v.  Ken¬ 
tucky,  309  U.S.  83,  60  S.C.  406;  Allied 
Stores  of  Ohio  v.  Bowers,  358  U.S.  522. 
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The  author  would  be  remiss  in 
failing  to  register  his  complete  ap¬ 
proval  of  the  proposed  shift  to  a 
classified  property  tax.  Classification 
is  a  device,  tested  and  proven  in  many 
states,  for  fitting  tax  programs  to  local 
needs  in  order  to  achieve  an  equitable 
distribution  of  the  property  tax  bur- 

VI.  HOMESTEAD  EXEMPTION 
(The  Proposed  Constitution) 

Article  VIII 

Section  6.  Homestead  exemptions. 

(a)  Real  estate  or  any  legal  or  equitable 
interest  therein,  maintained  as  a  bona  fide 
permanent  home  for  the  owner  or  another 
legally  or  naturally  dependent  upon  him, 
shall  be  exempt  from  taxation,  except  assess¬ 
ments  for  special  benefits,  to  the  extent  of 
five  thousand  dollars  of  assessed  value.  The 
real  estate  max-  be  held  by  legal  or  equitable 
title,  by  the  entireties,  jointly,  in  common, 
or  indirectly  by  stock  ownership  in  a  cor¬ 
poration  owning  a  fee  or  a  leasehold  initially 
in  excess  of  ninety-eight  years. 

(b)  Not  more  than  one  exemption  shall  be 
allowed  any  individual  or  married  couple. 
No  exemption  shall  exceed: 

(II  the  value  of  the  interest  of  the 
owner,  legal,  equitable  or  indirect,  in  the 
property  assessed; 

(2)  within  a  municipality,  the  value  of 
the  real  estate  actually  occupied  as  the 
home;  or 

(3)  outside  a  municipality,  one  hundred 
sixty  acres  of  contiguous  land. 

(c)  By  vote  of  its  electors  any  county,  mu¬ 
nicipality  or  special  district  may  eliminate 
or  reduce  the  amount  of  such  exemption, 
or  cause  the  same  to  be  inapplicable,  in 
whole  or  in  part,  to  the  taxes  levied  for 
school,  county,  municipal  or  special  district 
purposes  respectively.  It  shall  be  the  duty 
of  the  governing  body  of  any  county,  mu¬ 
nicipality  or  special  district  upon  petition 
of  ten  per  cent  of  its  qualified  electors  who 
are  freeholders,  to  call  an  election  for  such 
purpose.  The  election  may  be  held  separately 
or  with  any  other  election  not  sooner  than 
two  years  after  an  earlier  election  under 
this  section. 


den.  If  our  legislature  will  use  the 
power  to  classify  wisely,  abstaining 
from  using  it  to  confer  unwarranted 
tax  preferences  upon  favored  special 
interest,  this  change  will  go  far  to  re¬ 
habilitate  the  property  tax,  and  restore 
taxpayer  confidence  in  its  adminis¬ 
tration. 

(The  Constitution  of  1885) 

Article  X 

Section  1.  Exemptions  of  Homestead;  extent. 
A  homestead  to  the  extent  of  one  hundred 
and  sixty  acres  of  land,  or  the  half  of  one 
acre  within  the  limits  of  any  incorporated 
city  or  town,  owned  by  the  head  of  a 
family  residing  in  this  State,  together  with 
one  thousand  dollars  worth  of  personal 
property,  and  the  improvements  on  the  real 
estate  under  process  of  any  court,  and  the 
real  estate  shall  not  be  alienable  without 
the  joint  consent  of  husband  and  wife, 
when  that  relation  exists.  But  no  property 
shall  be  exempt  from  sale  for  taxes  or  assess¬ 
ments,  or  for  the  payment  of  obligations 
contracted  for  the  purpose  of  said  property, 
or  for  the  erection  or  repair  of  improvements 
on  the  real  estate  exempted,  or  for  house, 
field,  or  other  labor  performed  on  the  same. 
The  exemption  herein  provided  for  in  a 
city  or  town  shall  not  extend  to  more  im¬ 
provements  or  buildings  than  the  residence 
and  business  house  of  the  owner;  and  no 
judgment  or  decree  or  execution  shall  be 
a  lien  upon  exempted  property  except  as 
provided  in  this  Article. 

Section  7.  Exemption  of  Homestead  from 
taxation. 

Every  person  who  has  the  legal  title  or 
beneficial  title  in  equity  to  real  property  in 
this  state  and  who  resides  thereon  and  in 
good  faith  makes  the  same  his  or  her  per¬ 
manent  home,  or  the  permanent  home  of 
another  or  others  legally  or  naturally  de¬ 
pendent  upon  said  person,  shall  be  entitled 
to  an  exemption  from  all  taxation,  except 
for  assessments  for  special  benefits,  up  to 
the  assessed  valuation  of  five  thousand  dol¬ 
lars  on  said  home  and  contiguous  real  prop¬ 
erty,  as  defined  in  Article  X,  Section  1,  of 
the  Constitution,  for  the  year  1939  and 
thereafter,  provided  that  in  Sarasota  County 
the  first  two  thousand  dollars  of  the  assessed 
valuation  of  such  property  shall  be  taxable 
for  school  purposes  only  and  the  exemption 
shall  apply  to  the  next  five  thousand  dollars 
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Time  and  space  limitations  prevent 
a  detailed  treatment  of  this  area.  Ar¬ 
ticle  VIII.  Section  6,  sub-sections  (a) 
and  (b)  are  substantially  identical  to 
the  corresponding  sections  of  our 
present  constitution.  Sub-section  (c) 
presents  new  material. 

The  Commission  for  Tax  Reform 
noted  that  the  language  of  sub-section 
(c)  provides  no  method  to  reinstate 
a  full  $5000  homestead  exemption 
once  it  has  been  eliminated  or  re¬ 
duced.  It  further  observes  that  the 
voters  in  anv  referendum  held  under 
sub-section  (c)  should  be  limited  to 
those  who  pav  some  property  tax  in 

VII.  EXEMPTIONS  (Non-HOMESTEAD) 

(The  Proposed  Constitution) 

Article  MI 
Local  Government 
Section  5.  Exemptions. 

(a)  There  shall  be  exempt  from  taxation 
cumulatively,  to  the  head  of  a  family  re¬ 
siding  in  this  state,  household  goods  and 
personal  effects  to  the  value  of  one  thou¬ 
sand  dollars,  and  to  even  person  who  has 
lost  a  limb  or  been  disabled,  property  to 
the  value  of  five  hundred  dollars. 

(b)  Any  property  used  exclusively  for  mu¬ 
nicipal,  educational,  literary,  scientific,  re¬ 
ligious,  charitable  or  public  purposes  max 
be  exempted  by  law  from  taxation. 


for  school  purposes  only  of  assessed  valua¬ 
tion.  Said  title  may  be  held  by  the  entireties, 
jointly,  or  in  common  with  others,  and  said 
exemption  may  be  apportioned  among  such 
of  the  owners  as  shall  reside  thereon,  as 
their  respective  interests  shall  appear,  but 
no  such  exemption  of  more  than  five  thou¬ 
sand  dollars  shall  be  allowed  to  any  one 
person  or  on  any  one  dwelling  house,  nor 
shall  the  amount  of  the  exemption  allowed 
anv  person  exceed  the  proportionate  assessed 
valuation  based  on  the  interest  owned  by 
such  person.  The  legislature  may  prescribe 
appropriate  and  reasonable  laws  regulating 
the  manner  of  establishing  the  right  to  said 
exemption. 

the  county,  notwithstanding  the  home¬ 
stead  exemption. 

The  Commission  for  Tax  Reform 
has  made  an  affirmative  recommenda¬ 
tion  that  the  new  constitution  provide 
that,  upon  three-fifths  vote  of  the  leg¬ 
islature,  that  all  persons  who  were 
( 1 )  over  65  years  of  age  and  ( 2 ) 
Florida  homeowners  prior  to  January 
I,  1968.  should  be  allowed  a  $10,000 
homestead  exemption.  The  effect  of 
this  provision  would  relieve  the  aged 
homeowner  who  purchased  a  house 
in  reliance  upon  the  fractional  levels 
of  assessment  which  prevailed  in  the 
days  prior  to  statewide  reassessment. 

(The  Constitution  of  1885) 

Article  IX 

Taxation  and  Finance 
Section  9.  Property  exempt  from  taxation; 
widows  and  disabled  persons. 

There  shall  be  exempt  from  taxation  prop¬ 
erty  to  the  value  of  five  hundred  dollars 
to  even  widow  and  to  even  person  who 
is  a  bona  fide  resident  of  the  State  and  has 
lost  a  limb  or  been  disabled  in  war  or  bv 
misfortune. 

Section  11...  exemption  for  head  of  family. 

.  .  .,  and  there  shall  be  exempt  from  taxa¬ 
tion  to  the  head  of  the  familv  residing  in 
this  State,  household  goods  and  personal  ef¬ 
fects  to  the  value  of  Five  Hundred  Dollars 
( S5(X) )  .  .  . 

Section  1.  ....  excepting  such  property  as 
may  be  exempted  by  law  for  municipal,  ed¬ 
ucation,  literary,  scientific,  religious,  or  char¬ 
itable  purposes. 
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Some  minor  changes  have  been  pro¬ 
posed  with  respect  to  individual  ex¬ 
emptions.  First,  the  personal  property 
exemption  for  heads  of  families  is  in¬ 
creased  from  $500  to  $1,000.  This 
change  reconciles  the  strange  conflict 
between  Article  IX,  Section  9  and 
Florida  Statutes  Section  192.201.  Since 
1955,  Florida  has  bv  statute  conferred 
a  $1,000  personal  property  tax  exemp¬ 
tion  upon  “every  person  residing  and 
making  his  or  her  permanent  home  in 
this  state,”  whereas  the  present  con¬ 
stitution  authorizes  only  a  $500  ex¬ 
emption,  to  a  much  narrower  class  of 
taxpayers. 

The  only  other  change  which  time 
and  space  permit  the  author  to  treat 

C.  ESTATE  TAX 

(The  Proposed  Constitution) 

Article  VIII 
Finance  and  Taxation 

Section  4.  Estate,  inheritance  and  income 
taxes. 

No  tax  upon  estates  or  inheritances  ...  of 
reisdents  or  citizens  of  the  state  shall  be 
levied  by  the  state,  or  under  its  authority, 
in  excess  of  the  aggregate  of  amounts  which 
may  be  allowed  to  be  credited  upon  or  de¬ 
ducted  from  any  similar  tax  levied  bv  the 
United  States. 

In  1926,  Congress  enacted  legisla¬ 
tion  creating  a  dollar-for-dollar  fed¬ 
eral  estate  tax  credit  for  estate  taxes 
paid  to  states.  The  term  “dollar-for- 
dollar"  indicates  that  the  ratio  of  “fed¬ 
eral  taxes  reduced”  to  “state  taxes 
paid"  is  $1.00  to  $1.00.  Not  wanting 
to  turn  all  of  its  estate  taxes  back  to 
the  state  governments,  however,  Con¬ 
gress  established  a  maximum  credit 
limitation,  expressed  in  terms  of  fixed 
percentages  of  the  “taxable  estate.” 
Like  the  federal  estate  tax  rates  them¬ 
selves,  these  percentage  ceilings  in¬ 
crease  progressively,  by  percentage 
brackets,  with  the  size  of  the  “taxable 
estate.” 


here  is  the  charitable  exemption.  Note 
that  the  new  constitution  would  add 
to  the  class  of  property  which  the 
legislature  might  exempt  from  taxa¬ 
tion  “any  property  used  exclusively 
for  .  .  .  public  purposes.”  The  Com¬ 
mission  for  Tax  Reform  holds  the  term 
“public”  to  be  too  broad,  and  would 
substitute  the  term  “governmental.” 

While  Florida’s  statutory  scheme  of 
exemption  developed  around  the  con¬ 
cept  of  “exclusive  use,  it  is  noted  that 
our  present  constitution  is  not  so  re¬ 
strictive.  The  proposed  constitution 
is,  however,  and  authorizes  the  legis¬ 
lature  to  exempt  only  property  “used 
exclusively”  for  the  approved  purpose. 


(The  Constitution  of  1885) 

Article  IX 

Taxation  and  Finance 
Section  11.  Income  tax  prohibited;  inheri¬ 
tance  tax;  exemption  for  head  of  family. 
No  taxes  upon  inheritances  ...  of  residents 
or  citizens  of  this  State  shall  be  levied  by 
the  State  of  Florida,  or  under  its  authority. 

This  dollar-for-dollar  credit,  with 
its  fixed-dollar  ceilings,  offered  state 
governments  the  opportunity  (which 
Florida  quickly  took  advantage  of)  to 
enact  estate  tax  laws  with  tax  rates 
determined  solely  with  reference  to 
the  “taxable  estate”  under  the  federal 
tax  laws. 

In  1930,  Florida  amended  its  con¬ 
stitution  to  permit  a  state  estate  tax, 
so  long  as  the  rates  thereof  did  not 
exceed,  in  the  case  of  any  given  tax¬ 
payer,  the  amount  of  federal  estate 
tax  credit  available  for  estate  taxes 
paid  to  Florida.  In  1933,  our  legis¬ 
lature  enacted  an  estate  tax  within 
the  limitations  imposed  by  our  pres¬ 
ent  constitution. 

The  proposed  constitution  would 
carry  over  the  existing  estate  tax  pro¬ 
vision  with  substantially  no  change. 


VOL.  41,  NO.  6  •  JUNE,  1967 


403 


D.  INCOME  TAX 


(The  Proposed  Constitution) 

Article  VIII 
Finance  and  Taxation 

Section  4.  Estate,  inheritance  and  income 
taxes. 

No  tax  .  .  .  upon  the  income  of  residents 
or  citizens  of  the  state  shall  be  levied  bv 
the  state,  or  under  its  authority,  in  excess 
of  the  aggregate  of  amounts  which  may  be 
allowed  to  be  credited  upon  or  deducted 
from  anv  similar  tax  levied  by  the  United 
States. 


Traditionally,  Florida’s  constitution 
has  prohibited  a  state  or  local  tax 
upon  the  income  of  citizens  and  resi¬ 
dents  of  the  state.  It  is  interesting  to 
note,  parenthetically,  that  the  consti¬ 
tution  does  not  prohibit  a  state  tax 
upon  the  income  of  corporations. 

The  Constitution  Revision  Com¬ 
mission  has  proposed  an  exception  to 
the  provision  prohibiting  a  state  in¬ 
come  tax.  This  exception  is  identical 
to  the  one  made  with  respect  to  the 
state  estate  tax,  and  was  prompted 
by  rumors  of  growing  support  in  Con¬ 
gress  for  the  adoption  of  a  federal- 
state  income  tax  sharing  program, 
similar  to  the  current  estate  tax  shar¬ 
ing  program. 

The  language  of  this  exception  to 
the  income  tax  prohibition  anticipates 
that  the  federal  income  tax  credit, 
when  enacted,  will  follow  the  same 
approach  chosen  by  Congress  for  the 
estate  tax  credit.  In  other  words,  it 
anticipates  a  dollar-for-dollar  credit, 
with  a  fixed  dollar  maximum  limita¬ 
tion,  bearing  a  fixed  percentage  rela¬ 
tionship  to  “taxable  income.” 

The  final  draft  of  the  proposed  con¬ 
stitution  was  delivered  to  the  legisla¬ 
ture  on  January  9,  1967.  On  January 
10,  1967,  H.R.  1415  was  introduced 
in  the  House  of  Representatives.  H.R. 
1415  is  a  bill  to  amend  the  Internal 
Revenue  Code  of  1954  to  permit  indi¬ 


(The  Constitution  of  1885) 

Article  IX 

Taxation  and  Finance 

Section  11.  Income  tax  prohibited;  inheri¬ 
tance  tax;  exemption  for  head  of  family. 
No  taxes  upon  .  .  .  the  income  of  residents 
or  citizens  of  this  State  shall  be  levied  bv 
the  State  of  Florida,  or  under  its  authority 


viduals  to  claim  a  credit  against  fed¬ 
eral  income  tax  in  an  amount  equal  to 
40%  of  their  state  and  local  income 
taxes,  in  lieu  of  deducting  such  taxes. 
The  approach  taken  in  H.R.  1415  de¬ 
parts  radically  from  the  approach 
taken  by  the  federal  government  in 
enacting  the  estate  tax  credit.  Instead 
of  a  dollar-for-dollar  credit,  the  ratio 
of  “federal  taxes  reduced”  to  “state 
taxes  paid”  is  S.40  to  $1.00. 

If  Congress,  in  creating  a  federal 
income  tax  credit  for  income  taxes 
paid  to  state  and  local  governments, 
should  adopt  the  pattern  of  legislation 
reflected  in  H.R.  1415,  Florida’s  con¬ 
stitution  will  prohibit  the  state  from 
participating  in  this  tax-sharing  pro¬ 
gram.  Since  the  credit  ratio  presently 
proposed  in  H.R.  1415  is  so  low,  Flor¬ 
ida  may  regard  this  loss  of  revenue  as 
one  which  it  is  willing  to  absorb  in 
the  interests  of  maintaining  its  tradi¬ 
tional  reputation  as  an  “income  tax 
haven.”  However,  if  the  credit  ratio 
should  increase  substantially,  as  for 
example,  to  .9-to-l,  then  Florida,  in 
continuing  its  constitutional  income 
tax  prohibition  as  currently  proposed, 
may  disqualify  itself,  probably  with 
intending  to  do  so,  to  receive  its  share 
of  the  billions  of  dollars  in  income  tax 
revenues  which  w  ill  be  ceded  to  state 
and  local  governments  by  Congress. 
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CONCLUSION 

The  foregoing  has  been  a  most  in- 
exhaustive  survey  of  some  of  the  taxa¬ 
tion  issues  which  confront  those  who 
are  preparing  the  final  draft  of  our  re¬ 
vised  state  constitution.  Being  limited 
in  both  space  and  time,  the  author 
has  perforce  omitted  discussion  of 
many  vital  issues,  not  only  in  the 
property  tax  area,  but  in  the  excise 
tax  area  as  well.  It  is  hoped  that  some 
of  these  comments  may  be  helpful  to 
those  charged  with  resolving  the  is¬ 
sues  which  the  author  has  singled  out 
for  editorial  comment.  The  main  ob¬ 
jective  of  this  article,  however,  more 
central  to  its  purpose  than  the  exposi¬ 
tion  of  the  author's  own  views  on  the 
issues  discussed,  is  to  modestly  illus¬ 
trate  the  type  of  analysis  that  could 
be  given  to  the  proposed  constitution 
by  groups  of  interested  Florida  at¬ 
torneys,  and  to  stimulate  interest  in 
the  activation  of  such  groups. 

The  author  does  not  recommend 
that  The  Florida  Bar  attempt  to 
formulate  and  draft  specific  recom¬ 
mendations  to  the  legislature.  Short¬ 
ness  of  time  will  not  accommodate  the 


cumbersome  formalities  which  are 
necessarily  involved  in  this  course  of 
action.  In  fact,  it  is  not  even  necessary 
that  those  Bar  committees  which 
study  and  debate  constitutional  prob¬ 
lems  reach  a  consensus  among  them¬ 
selves.  Thoughtful  debate  of  the  issues, 
together  with  an  articulate  expression 
of  opposing  points  of  view,  will  result 
in  the  uncovering  of  facts,  and  the  de¬ 
velopment  of  insights  which  might 
otherwise  be  lacking  in  the  prepara¬ 
tion  of  the  final  draft  of  the  constitu¬ 
tion. 

Notwithstanding  the  extremely  high 
caliber  of  the  members  of  our  current 
legislature,  the  conditions  under  which 
thev  will  be  working  to  complete  the 
revision  of  our  constitution  will  simply 
not  promote  exhaustive  consideration 
and  thorough  debate  of  all  of  the  is¬ 
sues.  Members  of  the  Bar,  acting  in¬ 
formally,  but  with  coordination  of  ef¬ 
fort,  can,  and  above  all,  should,  con¬ 
tribute  greatly  to  the  thoroughness  of 
thought  which  will  go  into  the  prepa¬ 
ration  of  the  final  draft  of  our  new 
state  constitution. 
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Taxation  Under  New  Constitution 

This  column  is  abbreviated  this 
month  to  permit  publication  of  the 
article  “Some  Thoughts  on  Taxation 
Under  A  New  Con¬ 
stitution”  by  Rich¬ 
ard  H.  Hunt,  Jr.  As 
chairman  of  the 
Tax  Section  Com¬ 
mittee  on  Local 
and  State  Tax  Re¬ 
form,  Mr.  Hunt 
prepared  the  ar¬ 
ticle  on  behalf  of 
the  Section. 

“Demonstration  Of  A  Tax  Case" 

To  Be  Presented  At  Florida  Bar 
Convention  Tax  Section  Institute 

On  Thursday,  June  22,  and  Friday, 
June  23,  1967,  the  Tax  Section  and 
the  Real  Property,  Probate  and  Trust 
Law  Section  will  present  a  play  en¬ 
titled,  “Demonstration  of  a  Tax  Case.” 
The  two-day  program,  beginning  at 
2:03  P.M.  and  ending  at  5:00  P.M. 
each  day,  will  be  given  at  The  Flor¬ 
ida  Bar  Convention  to  be  held  at  the 
Fontainebleau  Hotel,  Miami  Beach, 
Florida. 

The  Honorable  Austin  Hoyt,  judge 
of  the  Tax  Court  of  the  United  States, 
will  preside  over  the  trial  in  the  tax 
court  of  the  estate  tax  case.  Members 


Tax  Law  Notes  are  prepared  by  the 
Committee  on  Education  and  Information 
of  the  Tax  Section,  Byron  L.  Sparber, 
chairman;  Benjamin  S.  Schwartz,  editor.  . 


of  the  tax  bar  of  Dade  County,  to¬ 
gether  with  Internal  Revenue  Service 
personnel,  will  be  in  the  cast  of 
characters. 

The  following  is  a  synopsis  of  the 
scenes: 

June  22,  1967 
2:00  P.M. 

Scene  1 :  Estate  Planning  Confer¬ 
ence  at  Attorney’s  Office. 

Scene  2:  District  Conference  at 
Internal  Revenue  Serv¬ 
ice. 

Scene  3:  Appellate  Division  Con¬ 
ference  at  Internal  Rev¬ 
enue  Service. 

June  23,  1967 
2:00  P.M. 

Scene  4:  The  Tax  Court  of  the 
United  States,  the  Hon¬ 
orable  Austin  Hoyt,  Pre¬ 
siding. 

Honorable  Austin  Hoyt — Judge  Of  The 

United  States  Tax  Court — Is  Featured 
Speaker  At  Tax  Section  Luncheon 

The  Honorable  Austin  Ilovt,  judge 
of  the  Tax  Court  of  the  United  States, 
will  address  the  Tax  Section  luncheon 
to  be  held  at  12:00  noon  on  Thurs¬ 
day,  June  22,  1967,  at  the  Fontaine¬ 
bleau  Hotel. 

Reservations  for  the  luncheon  may 
be  obtained  by  sending  $5.  to  Michael 
Shores,  215  Biscavne  Bldg.,  Miami 
Florida  33130. 
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THE 
NEW 
TRIAL 
LAWYERS 
SECTION 

of  The  Florida  Bar  * 
Will  Become 
a  Reality 
al  The  Florida  Bar 
Convention.  June  21-24. 

Miami  Beach. 

Be  sure  to  attend  the  Trial  Lawyers  Section  Seminar  on  June  23,  2-5  p.m.,  in 
La  Ronde  Room,  Fontainebleau  Hotel. 

The  organizational  structure  of  the  new  section  will  be  discussed  and  section 
officers  will  be  elected. 

Memberships  in  the  Trial  Lawyers  Section  are  now  being  accepted.  Use  this  form 
to  request  membership  in  the  Trial  Lawyers  Section  of  The  Florida  Bar. 

NAME  _ 

BUSINESS  ADDRESS _  _ 

P.  0.  BOX _ 

CITY 

ZIP  CODE _ JUDICIAL  CIRCUIT 

TELEPHONE  NUMBER _ 

Send  This  Application  To: 

THE  FLORIDA  BAR 
Tallahassee 
Florida  32304 


STATE 
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CLARIFICATION 


An  article  “How  to  Avoid  Trouble” 
appearing  in  the  March  1967  issue  of 
The  Florida  Bar  Journal,  contains  a 
statement  to  the  effect  that  the  Con¬ 
necticut  Bar  secured  the  conviction  of 
Norman  F.  Dacev  of  the  unauthorized 
practice  of  law. 

Mr.  Dacey  was  the  defendant  in  a 
civil  suit  brought  to  enjoin  him  from 
engaging  in  certain  practices  which  it 
was  alleged  constituted  the  practice  of 
law.  An  injunction  was  entered  by  the 
trial  court  which  was  affirmed  by  the 
Supreme  Court  of  Connecticut.  Mr. 
Dacey  was  not  charged  with  or  found 
guiltv  of  any  criminal  offense  in  con¬ 
nection  with  the  unauthorized  practice 
of  law  and  it  was  not  the  intent  of  The 


May  17,  1967 

The  Florida  Bar  Journal 
Tallahassee,  Florida 
Gentlemen: 

In  my  article  which  appeared  in  the 
March  1967  issue  of  The  Florida  Bar 
Journal  1  used  the  word  “conviction” 
in  describing  the  finding  of  the  Con¬ 
necticut  Court  that  Mr.  Norman  F. 
Dacev  had  engaged  in  the  unauthor¬ 
ized  practice  of  law.  This  has  been 
interpreted  by  Mr.  Dacey  as  indicat¬ 
ing  that  he  had  been  found  guilty  of  a 
crime.  It  was  not  my  intention  to  im¬ 
ply,  or  in  any  way  give  the  impres¬ 
sion.  that  Mr.  Dacey  had  been  charged 
with  or  found  guiltv  of  a  crime. 
It  was  my  intention,  in  writing  this 
article  for  my  fellow  lawyers,  to  con¬ 
vey  the  thought  that  he  had  been  in¬ 
volved  in  court  proceedings  involving 
the  unauthorized  practice  of  law, 
which  had  been  decided  adversely  to 
him.  I  used  the  word  “Conviction”  in 
the  sense  that  we  use  it  in  our  civil 
judgments  against  a  defendant  in 
which  we  state  that  “.  .  .  the  defend¬ 
ant  stands  convicted  and  judgment  is 


Florida  Bar  to  imply  or  in  any  way  to 
give  the  impression  that  he  had  been 
so  charged  or  found  guilty.  The  Florida 
Bar  apologizes  to  Mr.  Dacev  for  any 
misunderstanding  resulting  from  its 
article. 

The  civil  litigation  against  Mr. 
Dacev  was  in  no  w  ay  connected  with 
or  the  result  of  the  publication  of  the 
book  How  to  Avoid  Probate. 

So  as  to  completely  clarify  said 
article.  The  Florida  Bar  is  pleased  to 
publish  on  the  next  pages  the  com¬ 
plete  text  of  the  decision  of  the 
Superior  Court  —  Fairfield  County, 
Connecticut,  and  the  opinion  of  the 
Supreme  Court  of  Connecticut  affirm¬ 
ing  that  decision. 


entered  against  him  . . .”  etc.  If  my  lan¬ 
guage  could  in  any  w  ay  be  interpreted 
to  convey  the  thought  that  Mr.  Dacev 
had  been  charged  with  or  found 
guilty  of  a  crime,  than  I  do  retract 
any  such  connotation  and  I  apologize 
to  Mr.  Dacey  therefor. 

Mr.  Dacey  also  calls  my  attention  to 
the  fact  that  his  book  does  not  specifi- 
cally  call  the  living  trust  “one  of  the 
law’s  best  kept  secrets.”  That  phrase 
was  rather  my  interpretation  of  the 
following  language  found  on  page  13 
of  his  book. 

Few  laymen  know  about  a  living  trust. 
Indeed,  only  a  small  proportion  of  at¬ 
torneys  know  about  it  or  understand  its 
use.  At  least  half  of  the  attorneys  who 
t/o  know  of  it  will  either  deny  that 
knowledge  or  strongly  advise  against  its 
use.  The  inter  vivos  trust,  you  see,  is  ex¬ 
empt  from  probate.  Most  attorneys  derive 
a  substantial  proportion  of  their  income 
from  seeing  the  estates  of  deceased 
clients  through  probate.  Seriously,  now, 
do  you  expect  them  to  tell  you  how  to 
avoid  probate?  I  would  put  the  propor¬ 
tion  of  attorneys  who  know  about  and 
recommend  the  inter  vivos  trust  at  less 
than  one  percent. 
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I  also  wish  to  correct  an  error  in  my 
article  in  which  I  indicated  that  the 
Connecticut  Bar  had  proceeded 
against  Mr.  Dacey  because  of  the 
publication  of  the  book  “How  to 
Avoid  Probate.”  I  am  advised  by  Mr. 
Dacey  that  this  book  was  not  pub¬ 


jULIUS  N.  SMITH  ET  AL. 

V. 

NORMAN  F.  DACEY  ET  AL. 

MEMORANDUM  OF  DECISION 

In  this  action  the  plaintiffs,  members 
of  the  Grievance  Committee  of  the  Bar 
for  the  County  of  Fairfield,  seek  to 
enjoin  the  defendants  from  engaging 
in  certain  conduct  which  the  plaintiffs 
claim  constitutes  the  unlawful  prac¬ 
tice  of  law  in  violation  of  General 
Statutes  §51-88  (Rev.  1958). 

The  pertinent  evidence  on  the  pri¬ 
mary  issue  in  this  case  reveals  these 
facts:  the  defendant  Norman  F.  Dacey 
is  the  president  and  treasurer  of  the 
defendant  company,  Norman  F.  Da¬ 
cey  and  Associates,  Inc.,  as  well  as  its 
principal  shareholder.  He  is  not  a 
member  of  the  Bar  of  any  jurisdic¬ 
tion.  However,  lie  has  had  experience 
in  estate  planning  and  has  lectured 
and  written  articles  of  the  subject  mat¬ 
ter.  His  principal  business  is  that  of 
a  dealer  in  the  sale  of  a  mutual  fund 
known  as  the  “Wellington  Fund.”  The 
defendant  corporation  promotes  the 
sale  of  the  Wellington  Fund  to  per¬ 
sons  seeking  investments. 

In  promoting  the  sale  of  the  mutual 
fund,  Mr.  Dacey  advises  persons  on 
the  investment  of  their  funds  by  way 
of  creation  of  trusts  and  the  disposi¬ 
tion  of  their  property  by  wav  of  wills. 
His  plan  of  the  future  for  his  pros¬ 
pects  is  set  forth  in  a  brochure  which 
the  defendant  company  publishes  en¬ 
titled  “A  Modern  Plan  for  Your  To¬ 
morrows”  “An  Explanation  of  the  Da- 


lished  until  nine  months  after  the 
Connecticut  Bar’s  proceedings.  The 
booklet  mentioned  in  the  court’s  opin¬ 
ion,  in  that  case,  was  a  different  book¬ 
let  by  Mr.  Dacey  dealing  with  the 
Dacey  Trust  arrangement. 

Very  truly  yours, 

Boyd  H.  Anderson,  Jr. 


SUPERIOR  COURT 
FAIRFIELD  COUNTY 
JANUARY  8,  1965 

cev  Trust.”  In  this  pamphlet  Mr.  Dacey 
points  out  how  the  Dacey  Trust  can 
be  a  practical  instrument  in  planning 
“Your  Estate.”  Included  in  the  pam¬ 
phlet  by  way  of  appendixes  are  the  fol¬ 
lowing  forms  of  instruments  entitled: 

“Appendix  A  —  suggested  deed  of 
trust  suitable  for  use  in  establishing 
a  Dacey  Trust  (for  the  Guidance  of 
your  attorney)”; 

“Appendix  B  —  suggested  declara¬ 
tion  of  trust  suitable  for  registration  / 
of  mutual  fund  shares  so  that  they 
will  pass  directly  into  a  Dacey  Trust 
upon  your  death  ( for  the  Guidance  of 
your  attorney)”; 

“Appendix  C  —  sample  of  will  in¬ 
corporating  balance  of  one’s  estate 
into  a  Dacey  Trust  (for  the  Guidance 
of  vour  attorney).” 

Even  though  these  suggested  forms 
are  specifically  referred  to  “for  the 
guidance  of  your  attorney”  the  de¬ 
fendants  do  not  encourage  their  pros¬ 
pects  who  desire  to  make  investments 
in  the  Wellington  Fund,  to  consult 
their  attorneys. 

The  testimony  clearly  reveals  that 
the  defendants  prepare  wills  for  per¬ 
sons  to  whom  they  sell  the  Wellington 
Mutual  Fund.  Not  only  do  they  give 
opinions  which  should  be  rendered  by 
attorneys  but  they  also  make  arrange¬ 
ments  for  the  selection  of  the  trustees 
named  in  trust  agreements  and  the 
wills. 
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The  petitioners  are  seeking  relief 
under  the  provisions  of  §51-88  which 
provides: 

“Practice  of  law  by  persons  not  at¬ 
torneys.  No  person  who  lias  not  been 
admitted  as  an  attorney  under  the  pro¬ 
visions  of  Section  51-80  shall  practice 
law  or  appear  as  an  attorney  at  law 
or  as  attorney  and  counselor  at  law 
for  another,  in  any  court  of  record 
in  this  state,  or  make  it  a  business 
to  practice  law,  or  appear  as  an  at¬ 
torney  and  counselor  at  law  for  an¬ 
other  in  anv  such  court,  or  make  it  a 
business  to  solicit  employment  for  a 
lawyer,  or  hold  himself  out  to  the 
public  as  being  entitled  to  practice 
law,  or  assume  to  be  an  attorney  or 
counselor  at  law,  or  assume,  use  or 
advertise  the  title  of  lawyer,  or  at¬ 
torney  and  counselor  at  law,  or  attor- 
nev  at  law,  or  counselor  at  law,  or 
attornev  or  counselor  or  attorney  and 
counselor  or  equivalent  terms,  in  such 
manner  as  to  convey  the  impression 
that  he  is  a  legal  practitioner  of  law 
or  in  any  manner  advertise  that  he, 
either  alone  or  together  with  any 
other  person  or  persons,  owns,  con¬ 
ducts  or  maintains  a  law  office,  or 
office  or  place  of  business  of  anv  kind 
for  the  practice  of  law.  .  .  .  Any  per¬ 
son  who  violates  any  provision  of  this 
section  shall  be  deemed  in  contempt 
of  court,  and  the  superior  court  shall 
have  jurisdiction  in  equity  upon  the 
petition  of  any  member  of  the  bar  of 
this  state  in  good  standing  or  upon 
its  own  motion  to  restrain  such  viola¬ 
tion.  .  . 

This  section  prohibits  the  practice 
of  law  by  persons  not  an  attorney 
either  in  or  out  of  the  courtroom.  See 
Grievance  Committee  of  the  Bar  of 
New  Haven  County  v.  Payne,  128 
Conn.  325. 

There  is  no  difficulty  in  reaching 
the  conclusion  that  the  activities  of 
the  defendants  constitute  the  practice 


of  law  as  is  prohibited  in  §51-88.  In 
drafting  wills  and  trust  agreements 
and  giving  advice  with  respect  to 
these  instruments,  the  defendants  en¬ 
gaged  in  the  illegal  practice  of  law. 
Not  only  have  the  defendants  violated 
§51-88  but  the  manner  of  the  viola¬ 
tion  must  be  condemned  for  the  rea¬ 
son  that  they  have  a  direct  financial 
involvement  in  the  disposition  of  their 
clients’  estate. 

An  overweight  of  legal  authorities 
support  the  claim  that  the  defendants' 
activities  constitute  the  practice  of 
law.  See  memorandum  of  Judge  Klau 
in  this  case  dated  May  28,  1964.  The 
issue  is  dealt  with  succinctly  by  Judge 
Jennings  when  sitting  as  a  judge  of 
the  Superior  Court  in  the  case  of  State 
v.  William  Tldeds ,  4  Conn.  Sup.  438, 
wherein  he  stated: 

“.  .  .  The  drafting  of  wills  has,  from 
time  immemorial,  been  considered  an 
important  branch  of  the  practice  of 
law.  Since  the  accused  drafted  a  will 
and  since  he  is  not  an  attorney,  he 
has  done  well  to  plead  guilty.  The 
situation  is  as  simple  as  that.  There 
is  much  complaint  from  lawyers  and 
others  that  legal  advice  is  being  given 
and  legal  instruments  drafted  by  those 
lacking  that  training  required  of  law¬ 
yers.  The  answer  to  such  complaints 
is  to  enforce  the  statute.  .  .  .” 

On  the  trial  of  this  case,  the  de¬ 
fendants  questioned  the  wisdom  of 
the  enactment  of  the  statute  claiming 
that  the  law  should  not  be  so  inter¬ 
preted  as  to  protect  the  practice  of 
law  for  lawyers.  Obviously,  this  law 
was  not  enacted  for  the  benefit  of  law¬ 
yers  but  was  passed  to  protect  mem¬ 
bers  of  the  public  from  being  exposed 
to  legal  advice  on  legal  documents 
from  persons  who  are  not  qualified  to 
act  as  legal  counsel  in  the  preparation 
of  wills  and  trust  instruments.  After 
reviewing  the  authorities  in  the  briefs, 
and  in  Judge  Klaus  memorandum. 
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the  conclusion  is  reached  that  the  de¬ 
fendants  have  violated  §51-88.  There¬ 
fore,  the  issues  are  found  for  the 
plaintiffs. 

It  is  quite  apparent  that  the  de¬ 
fendants  propose  to  continue  to  vio¬ 
late  the  statute  if  not  enjoined.  Such 
activities  will  continue  to  expose  the 
public  to  continuous  danger.  In  light 
of  the  circumstances,  a  permanent  in¬ 
junction  may  issue  enjoining  Norman 
F.  Dacey,  his  associates,  agents,  serv¬ 
ants  and  employees  and  Norman  F. 
Dacey  and  Associates,  Inc.,  its  officers, 
associates,  agents,  servants  and  em¬ 
ployees  to  wholly  and  absolutely  re¬ 
frain  and  desist  directly  or  indirectly 
from  the  following: 

a.  Engaging  in  the  drafting  and/ 
or  preparation  of  wills,  trusts,  trust 
agreements  and  similar  documents 
and/or  advising  and  counseling  any 
person  concerning  said  documents,  the 
effect  thereof  and  the  law  applicable 
thereto. 


b.  Arranging  for  and  supervision 
of  the  execution  of  wills,  trust  agree¬ 
ments  and  similar  documents  and/or 
advising  and  counseling  any  person 
concerning  the  legal  effect  of  execu¬ 
tion  of  said  documents  and  the  laws 
applicable  thereto. 

c.  Advertising  and/or  soliciting  in 
any  manner  to  suggest  to  or  induce 
any  persons  to  consult  said  Norman 
F.  Dacey  and/or  Norman  F.  Dacey 
and  Associates,  Inc.,  their  officers,  as¬ 
sociates,  agents  or  servants  concerning 
the  preparation  and/or  execution  of 
wills,  trusts  and  trust  agreements  or 
similar  documents  and/or  concerning 
the  legal  effects  thereof  and/or  the 
operation  and  effect  of  laws  appli¬ 
cable  thereto. 

judgment  may  enter  pursuant  to  this 
memorandum. 

Thim 

. .  J- 


Grievance  Committee  of  the  Bar  of 
Fairfield  County  v.  Norman  F.  Dacey 
et  al.,  222  A  2d  339  (Conn.  1966).  * 

Proceeding  in  equity  to  restrain  the 
defendants  from  the  illegal  practice 
of  law,  brought  to  the  Superior  Court 
in  Fairfield  County  and  tried  to  the 
court,  Thim,  J.;  judgment  for  the 
plaintiff  and  appeal  by  the  defend¬ 
ants.  No  error. 

George  A.  Saden  and  St  urges  N. 
Laws,  for  the  appellants  (defend¬ 
ants  ) . 

David  Goldstein,  w  ith  whom  were 
Elaine  S.  Amendola,  and,  on  the  brief. 
Charles  M.  Needle  and  Lawrence  \V. 
Kanaga,  for  the  appellee  (plaintiff  ). 

King,  C.  J.  This  action  was  brought 
by  the  Grievance  Committee  of  the 
Bar  of  Fairfield  County  seeking  an 
injunction  to  restrain  the  defendants 
from  engaging  in  the  unauthorized 


practice  of  law  in  violation  of  General 
Statutes  §  51-88. 1 

'“Sec.  51-88.  practice  of  law  by 
persons  not  attorneys.  No  person  who 
has  not  been  admitted  as  an  attorney  under 
the  provisions  of  section  51-80  shall  prac¬ 
tice  law  or  appear  as  an  attorney  at  law 
or  as  attorney  and  counselor  at  law  for 
another,  in  any  court  of  record  in  this  state, 
or  make  it  a  business  to  practice  law,  or 
appear  as  an  attorney  and  counselor  at  law 
for  another  in  any  such  court,  or  make  it 
a  business  to  solicit  employment  for  a 
lawyer,  or  hold  himself  out  to  the  public  as 
being  entitled  to  practice  law,  or  assume 
to  be  an  attorney  or  counselor  at  law,  or 
assume,  use  or  advertise  the  title  of  lawyer, 
or  attorney  and  counselor  at  law,  or  attor¬ 
ney  at  law,  or  counselor  at  law,  or  attorney 
or  counselor  or  attorney  and  counselor  or 
equivalent  terms,  in  such  manner  as  to 
convey  the  impression  that  he  is  a  legal 
practitioner  of  law  or  in  any  manner  ad¬ 
vertise  that  he,  either  alone  or  together 
with  any  other  person  or  persons,  owns, 
conducts  or  maintains  a  law  office,  or  office 
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The  defendants’  attempts  to  secure 
additions  to  the  finding  are  largely 
without  merit.  Brown  v.  Connecticut 
Light  6-  Power  Co.,  145  Conn.  290, 
293,  141  A.2d  634.  The  same  may  be 
said  of  most  of  their  attempts  to  se¬ 
cure  deletions  from  the  finding.  With 
two  exceptions,  hereinafter  discussed, 
the  few  changes  to  which  the  defend¬ 
ants  have  shown  themselves  entitled 
will  be  included,  insofar  as  material, 
in  the  facts  as  stated. 

The  defendant  Norman  F.  Dacey  is 
the  president,  treasurer,  and  principal 
stockholder  of  the  corporate  defend¬ 
ant,  Norman  F.  Daeev  and  Associates, 
Inc.  In  this  action,  no  distinction  has 
been  made  between  the  individual 
defendant  and  the  corporate  defend¬ 
ant,  and  for  convenience  the  individ¬ 
ual  defendant,  only,  will  hereinafter 
be  mentioned.2 

r(  continued) 

or  place  of  business  of  any  kind  for  trie 
practice  of  law.  Any  person  who  violates 
any  provision  of  this  section  shall  be  fined 
not  more  than  two  hundred  and  fifty  dollars 
or  imprisoned  not  more  than  two  months  or 
both.  Any  person  who  violates  any  pro¬ 
vision  of  this  section  shall  be  deemed  in 
contempt  of  court,  and  the  superior  court 
shall  have  jurisdiction  in  equity  upon  the 
petition  of  any  member  of  the  bar  of  this 
state  in  good  standing  or  upon  its  own 
motion  to  restrain  such  violation.  Nothing 
herein  contained  shall  be  construed  as  pro¬ 
hibiting  a  town  clerk  from  preparing  or 
drawing  deeds,  mortgages,  releases,  certifi¬ 
cates  of  change  of  name  and  trade  name 
certificates  which  are  to  be  recorded  or 
filed  in  the  town  clerk’s  office  in  the  town 
in  w'hieh  such  town  clerk  resides  or  as  pro¬ 
hibiting  any  person  from  practicing  law  or 
pleading  at  the  bar  of  anv  court  of  this 
state  in  his  own  cause.” 

"Of  course  it  is  settled  law'  that  a  corpo¬ 
ration  cannot  practice  law.  State  Bar  Assn, 
v.  Connecticut  Bank  6-  Trust  Co.,  145 
Conn.  222,  234,  140  A.2d  863.  And  this  is 
true  even  though  it  acts  through  attorneys 
who  are  themselves  members  of  the  bar. 
Id.,  235;  see  also  General  Statutes  §  51-88; 
Canons  of  Professional  Ethics,  No.  35, 
Practice  Book,  p.  13. 


Dacey’s  principal  business  is  that 
of  a  dealer  in  the  sale  of  shares  in 
mutual  funds,  including  one  known 
as  the  Wellington  Fund.  Dacey  also 
engages  in  what  he  terms  estate  plan¬ 
ning,  which  largely  involves  his  giv¬ 
ing  advice  as  to  investments  and  life 
insurance  and  does  not  necessarily 
involve  the  sale  of  shares  in  the  Well¬ 
ington  Fund  or  in  any  other  mutual 
fund  or  the  preparation  of  any  will 
or  trust.  But  if  a  discussion  with  a 
customer  as  to  his  financial  circum¬ 
stances  reveals  that  his  assets  are 
sufficient  to  warrant  the  creation 
of  a  trust,  Dacey  provides  him  w  ith 
a  thirtv-page  booklet  entitled  “A 
Modern  Plan  For  Your  Tomorrows” 
with  the  subtitle  “An  Explanation  of 
the  Dacey  Trust.”  The  first  six  pages 
of  the  booklet  contain  general  infor¬ 
mation  about  the  history  and  use  of 
inter  vivos  and  testamentary  trusts, 
together  with  some  tax  information. 
The  balance  of  the  booklet  contains 
a  detailed  description  of  the  Dacey 
trust  arrangement,  consisting  of  the 
Dacey  trust  and  the  Dacey  will,  and 
of  the  claimed  unique  advantages  of 
the  trust  arrangement.  Also  included 
are  a  form  for  drafting  a  Dacey  trust, 
a  form  for  drafting  an  implementing 
declaration  of  trust  and  a  form  for 
drafting  a  Dacey  will.  In  other  words, 
the  last  twenty-four  pages  of  the 
booklet  do  not  contain  mere  general 
information  but  information  focused 
specifically  on  the  Dacey  trust  ar¬ 
rangement  and  its  component  parts, 
the  Dacey  trust  and  the  Daeev  will, 
and  also,  inter  alia,  information  as  to 
the  tax  consequences  flowing  i  rum  the 
use  of  the  trust  arrangement.  The 
Daeev  trust  form,  as  set  out  in  the 
booklet,  is  a  revocable,  inter  vivos 
trust,  and  the  corpus  of  the  trust  is 
usually  composed  initially  of  life  in¬ 
surance  policies.  The  record  indicates 
that  in  connection  with  the  execution 
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of  a  Dacey  trust,  the  client  (and  in 
some  cases  his  wife)  usually,  if  not 
always,  executes  a  will  also.  The  trust 
and  the  will  basically  follow  the  trust 
and  will  forms  in  the  booklet. 

When,  after  reading  the  booklet 
and  after  conferring  with  Dacey,  a 
client  decides  that  he  wants  a  Dacey 
trust,  he  informs  Dacey  of  the 
manner  in  which  he  wishes  his  prop¬ 
erty  to  be  distributed  after  his  death. 
Thereafter,  Dacey  supplies  a  will  and 
a  trust,  respectively  patterned,  in  gen¬ 
eral,  after  the  will  form  and  the  trust 
fonn  in  the  booklet,  prepares  them 
by  filling  in  the  blanks,  and  super¬ 
vises  their  execution.3  In  some  in¬ 
stances,  as  disclosed  bv  the  exhibits, 
Dacey  supplied  instruments  which 
materially  deviated  from  the  forms  in 
the  booklet.  Although  the  booklet 
stated  that  the  forms  contained  there¬ 
in  were  “for  the  guidance  of  your 
attorney,"  so  far  as  this  record  indi¬ 
cates,  none  of  Dacey  s  customers  con¬ 
sulted  an  attorney  in  connection  with 
the  preparation  and  execution  of  these 
wills  and  trusts,  nor  did  Dacey  urge 
them  so  to  do.  In  some  instances, 
Dacey  orally  supplemented  the  ad¬ 
vice  in  the  booklet  as  to  the  tax  con¬ 
sequences  of  the  use  of  these  instru¬ 
ments.  See  note,  9  A.L.R.2d  797. 

Although  it  did  not  clearly  appear 
that  Dacey  ever  charged  for  the  prep¬ 
aration  of  a  trust  or  will,  as  such,  he 
did  provide  in  the  will  form  that 
upon  the  death  of  the  testator  the  en¬ 
tire  estate,  except  for  tangible  person¬ 
al  property,  should  go  into  the  corpus 
of  the  trust  and  that  substantially  the 


"In  the  case  of  the  will,  it  was  admitted 
that  no  printed  form  was  filled  out  and  that 
each  will  was  typewritten  throughout.  But 
for  reasons  hereinafter  stated,  whether 
printed  forms  were  or  were  not  used  is, 
under  the  circumstances  of  this  case,  im¬ 
material. 


entire  corpus  should  be  invested  in 
shares  of  the  Wellington  Fund  which 
should  be  purchased  from  Dacey. 
Under  his  contract  with  the  Welling¬ 
ton  Fund,  Dacey  received  a  6  per¬ 
cent  commission  on  all  sales  of  shares 
of  the  Wellington  Fund.  Thus,  as  a 
direct  consequence  of  his  prepara¬ 
tion  of  the  Dacey  trust  arrangement, 
Dacey  virtually  assured  himself  of 
what  amounted  to  a  6  percent  sales 
commission  on  almost  the  entire  as¬ 
sets  of  each  estate.  Compensation 
may  have  been  frequently  deferred, 
but  it  was  substantial  when  received. 
The  court  found  that  the  money  in¬ 
volved  in  the  trust  arrangements  pre¬ 
pared  bv  Dacey  amounted  to  several 
million  dollars.  On  most,  if  not  all, 
of  this  sum,  he  would  receive  a  6 
percent  commission. 

Thus,  this  case  does  not  involve 
any  problem  as  to  whether  the  ab¬ 
sence  of  any  compensation  whatso¬ 
ever  for  the  preparation  of  a  legal  in¬ 
strument  has  any  bearing  on  whether 
its  preparation  constitutes  the  practice 
of  law  under  our  statute.  The  wills 
and  trusts  here  were  certainly  not 
prepared  “as  a  favor  to  a  friend.  See 
Grievance  Committee  v.  Pat/ne,  128 
Conn.  325,  329,  22  A.2d  623.' 

Nor  does  this  case  involve  any 
problem  as  to  whether  the  prepara¬ 
tion  of  a  single  will  or  trust,  as  an 
isolated  occurrence,  would  constitute 
the  practice  of  law  in  violation  of  our 
statute.  Here,  even  on  the  statement 
in  his  own  brief  as  to  the  extent  of 
his  activities,  Dacey  has  prepared 
sixty-five  or  seventy  trusts  or  wills 
over  a  span  of  thirteen  or  fourteen 
years. 

With  this  preliminary  statement  of 
the  basic  facts,  we  turn  to  the  defend¬ 
ant’s  principal  claims.  Further  facts 
will  be  given  where  it  appears  neces¬ 
sary  for  an  understanding  of  these 
claims. 
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I  ' 

(a) 

One  basic  claim  of  the  defendant 
is  that  a  proper  construction  of  £  51- 
88  of  the  General  Statutes  would  re¬ 
quire  that  where,  as  here,  there  is  no 
claim  that  Dacey  was  practicing  law 
in  the  courts,  a  violation  of  the  statute 
can  be  established  only  if  there  is 
proof  that  he  made  it  a  business  to 
practice  law;  and  that,  since  the  court 
made  no  conclusion  to  this  effect,  the 
ultimate  conclusion  that  he  violated 
the  statute  is  thus  left  without  sup¬ 
port.  The  defendant  claims  that  the 
presence  of  the  comma  in  §  51-88  be¬ 
fore  “in  any  court  of  record  in  this 
state”  shows  that  the  quoted  phrase 
modifies  both  “practice  law”  and  “ap¬ 
pear  as  an  attorney.  From  this  con¬ 
tention,  he  argues  that  the  statute 
prohibits  the  practice  of  law  only  in 
the  courts,  and  that  the  practice  of 
law  outside  the  courts  is  prohibited 
only  if  it  is  conducted  as  a  business. 
Superficially,  and  as  a  mere  matter 
of  punctuation,  this  claim  seems  to 
have  some  merit.  But  it  is  clearly 
contrary  to  the  holdings  in  Grievance 
Committee  v.  Payne,  supra,  330,  and 
in  State  Bar  Assn.  v.  Connecticut 
Bank  Trust  Co.,  145  Conn.  222.  233, 
140  A.2d  863.  It  is  also  completelv 
refuted.  .  .  .  bv  the  statutory  historv 
and  evolution  of  what  is  now  General 
Statutes  §  51-88. 

Until  the  enactment  of  chapter  150 
of  the  1927  Public  Acts,  the  only 
statute  forbidding  the  practice  oi  law 
by  persons  not  admitted  to  the  bar 
was  §  5461  of  the  1918  Revision  of 
the  General  Statutes,  which  provided 
that  the  Superior  Court  should  admit 
as  attorneys  persons  found  qualified 
according  to  rules  adopted  by  the' 
judges  of  that  court  and  further  pro¬ 
vided  that  “no  other  person  than  an 
attorney,  so  admitted,  shall  plead  at 
the  bar  of  any  court  of  this  state, 


except  in  his  own  cause.”  Literally, 
at  least,  this  statute  did  not  forbid 
the  practice  of  law  outside  the  courts. 

The  1927  act  did  not  amend  or  re¬ 
peal  §  5461,  so  that  the  prohibition 
in  that  section  was  left  in  full  effect. 
But  the  1927  act  did  provide,  in  ma¬ 
terial  part,  that  “[n]o  person  who  has 
not  been  admitted  as  an  attorney  by 
the  superior  court  under  the  provi¬ 
sions  of  section  5461  of  the  general 
statutes  shall  practice  or  appear  as 
an  attorney  at  law  or  as  attorney  and 
counselor  at  law  for  another,  in  any 
court  of  record  in  this  state,  or  make 
it  a  business  to  practice,  as  an  attor¬ 
ney  at  law,  or  as  an  attorney  and 
counselor  at  law  for  another  in  anv 
such  court. 

It  is  obvious  that  the  1927  act  fell 
short  of  being  a  model  of  good  drafts¬ 
manship.  For  one  thing,  the  first  por¬ 
tion  added  little  if  anything  to  §  5461 
so  far  as  practice  in  the  court  was 
concerned  and  therefore  was  repeti¬ 
tious  of  §  5461.  The  1927  act  forbade 
practicing  in  the  court,  as  well  as 
making  it  a  business  to  practice,  as 
an  attorney  at  law’  or  as  attorney  and 
counselor  at  law  for  another  in  anv 
court  of  record  in  this  state.  Al¬ 
though,  as  hereinafter  pointed  out, 
the  second  provision  is  not  involved 
in  this  case,  it  wTas  apparently  in¬ 
serted,  out  of  an  abundance  of  cau¬ 
tion,  to  prohibit  a  person  from  mak¬ 
ing  it  a  business  to  practice  in  a 
court  even  though,  for  lack  of  clients 
or  other  cause,  he  did  not  actually 
engage  in  practice  in  court.  The 
defendant  has  seized  upon  this  sec¬ 
ond  provision,  as  it  now  appears  in 
General  Statutes  §  51-88,  in  support 
of  the  claim  now  under  discussion. 

In  the  1930  Revision  of  the  General 
Statutes,  $  5461  of  the  1918  Revision 
was  included,  without  change,  as 
§  5343,  while  the  1927  act,  without 
change,  became  §  5345. 
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In  1933,  §  5343  was  amended  bv 
inserting  the  words  “ practice  law  or’ 
before  “plead  at  the  bar  of  any  court 
of  this  state,”  so  that  the  section,  as 
amended,  provided  that  “no  other 
person  than  an  attorney,  so  admitted, 
shall  practice  laic  or  plead  at  the  bar 
of  any  court  of  this  state."  Cum.  Sup. 
1933,'  §  1128b  (Cum.  Sup.  1935, 
§  1627c).  Section  5345  was  similarly 
amended.  Cum.  Sup.  1933,  §  11291) 
(Cum.  Sup.  1935,  §  1628c). 

There  would  have  been  no  purpose 
in  the  1933  amendment  to  §  5343,  or 
to  §  5345,  if  the  defendant’s  present 
contention  were  sound.  The  addition 
of  “ practice  laic  or'  to  §  5343  was 
meaningless  if  it  was  to  refer  only  to 
court  activities.  One  could  hardly 
practice  law  in  a  court  without  plead¬ 
ing  at  the  bar  of  that  court.  Nor  is 
there  any  difference  between  practice 
in  a  court  and  the  practice  of  law  in 
a  court.  Thus,  the  1933  amendment 
to  §  5345,  under  the  defendant’s 
theory,  would  add  nothing  to  that 
section.  Certainly  one  does  not  prac¬ 
tice  anything  but  law  in  a  court.  An 
amendment  is  not  to  be  rendered  in¬ 
efficacious  or  meaningless  merely  be¬ 
cause  a  comma  was  carried  over  from 
the  statute  as  it  stood  prior  to  the 
amendment.  See  cases  such  as  Kubis 
v.  Cornwall,  95  Conn.  720.  723,  112 
A.  663. 

The  vital  point  in  each  of  the  1933 
amendments  is  that  the  prohibition 
was  clearly  made  applicable  to  the 
practice  of  law,  although,  apparently 
out  of  an  abundance  of  caution,  the 
appearance  for  another  in  any  court 
of  the  state  was  also  prohibited.  This 
change  in  each  section,  and  its  effect, 
was  noted  in  Grievance  Committee 
v.  Payne,  128  Conn.  325,  330,  22  A.2d 
623.  Whatever  might  have  been  the 
case  prior  to  the  1933  amendments, 
after  their  effective  date  the  practice 
of  law,  in  or  out  of  court,  was  clearly 


forbidden  except  in  the  case  of  per¬ 
sons  admitted  to  the  bar  under  §  5343 
as  amended.  State  Bar  Assn.  v.  Con¬ 
necticut  Bank  6-  Trust  Co.,  145  Conn. 
222,  233,  140  A.2d  863.  Indeed,  this 
was  so,  after  the  1933  amendment  to 
§  5343,  even  without  resort  to  §  5345 
or  to  the  1933  amendment  thereto. 

Subsequent  statutory  changes  are 
of  little  importance  in  this  case.  The 
present  provision  for  enforcement  by 
equitable  decree  and  by  contempt 
proceedings  was  added  to  §  5345  by 
§  827d  of  the  1937  Supplement  (Cum. 
Sup.  1939,  §  1381e),  and  the  present 
provision  making  a  limited  exemption 
for  town  clerks  was  added  to  §  5345 
by  §  721g  of  the  1943  Supplement, 
apparently  as  a  result  of  the  decision 
in  the  Payne  case. 

In  the  1949  Revision  of  the  General 
Statutes,  $  5343,  as  amended  in  1933, 
became  §  7638,  while  §  5345,  as 
amended  in  1933,  1937  and  1943,  be¬ 
came  §  7641. 

In  the  1958  Revision  of  the  General 
Statutes,  §  7638  became  §  51-80, 
while  §  7641  became  §  51-88.  The 
redundancy  in  the  prohibition  against 
the  practice  of  law  in  court  in  §§  7638 
and  7641  seems  to  have  been  detected 
bv  the  revisers,  who  removed  from 
§  51-80  the  prohibition  against  the 
practice  of  law  which  had  been  added 
in  1933,  as  well  as  the  original  pro¬ 
hibition  against  pleading  at  the  bar 
of  any  court.  The  effect  of  this  was 
to  leave  §  51-88  as  the  only  statute 
prohibiting  the  practice  of  law  in  or 
out  of  court,  but  to  incorporate  into 
$  51-88  the  prohibition  against  the 
practice  of  law  in  or  out  of  court 
which  the  1933  amendment  had  in¬ 
serted  in  what  was  §  5343  of  the  1930 
Revision. 

The  defendant’s  claim  that  the 
practice  of  law,  out  of  court,  is  not 
forbidden  unless  carried  on  as  a  busi¬ 
ness  is  without  merit.  The  defendant 
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was  forbidden  by  §  51-88  to  practice 
law  in  or  out  of  court.  This  being 
so,  it  was  of  no  consequence  that 
the  court  did  not  include  in  its  find¬ 
ing  any  conclusion  that  he  made  it  a 
business  to  practice  law.  The  only 
question  is  whether  what  he  did  con¬ 
stituted  the  practice  of  law.  Whether 
he  also  could  be  said  to  have  made 
it  “a  business  to  practice  law”  need 
not,  on  the  facts  of  this  case,  be  de¬ 
termined. 

(b) 

One  attack  on  the  finding  will  now 
be  separately  considered.  The  defend¬ 
ant  attacks  the  statements  of  the  trial 
court,  in  many  of  its  findings,  that  he 
“drafted"  the  wills  and  trusts  involved 
in  this  case.  Dacev  claimed  in  his 
testimony  that  he  “prepared"  them. 
But  there  is  little  dispute  as  to  what 
he  actually  did  in  connection  with  the 
wills  and  trusts.  We  are  not  here 
concerned  with  whether  these  acts 
constitute  “drafting”  or  “preparing” 
but  with  whether  they  constituted  the 
practice  of  law.  See  State  Bar  Assn. 
v.  Connecticut  Bank  6-  Trust  Co., 
supra,  236. 

The  question  whether  the  mere  fill¬ 
ing  in  of  blank  forms  and  then  super¬ 
vising  their  execution  constitutes  the 
practice  of  law'  has  been  a  subject  of 
some  contrarietv  of  decision,  princi¬ 
pally  because  of  variations  in  the  fact 
patterns  and  in  the  applicable  stat¬ 
utes.  See  the  cases  collected  in  the 
annotations  in  111  A.L.R.  19.  24  §IIIa; 
125  A.L.R.  1173,  1175  §IIIa;  151 
A.L.R.  781,  783  §IIIa;  53  A.L.R.  2d 
788,  807  §5.  Here,  however,  no  such 
question  arises  since  Dacev  did  far 
more  than  11  in  blanks.  Although  he 
claimed  that  usuallv  only  the  printed 
forms  in  the  booklet  were  used,  the 
court  found  that  deviations  from  the 
printed  forms  were  made  in  several 
instances,  and  this  finding  is  sup- 
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ported  by  the  exhibits  in  evidence. 
The  determination  that  a  given  form 
should  be  followed  without  change  is 
as  much  an  exercise  of  legal  judgment 
as  is  a  determination  that  it  should  be 
changed  in  given  particulars.  In 
either  case,  legal  judgment  is  used  in 
the  adaptation  of  the  form  to  the  spe¬ 
cific  needs  and  situation  of  the  client. 
The  claim  that  Dacev  did  no  more 
than  take  an  attestation  to  an  other¬ 
wise  alreadv  complete  instrument,  as 
a  notary  public  might  do,  is  so  lacking 
in  merit  as  to  require  no  discussion. 

The  trust  agreement  for  Malcolm  C. 
Browne,  for  instance,  included  special 
provisions  relating  to  continuing  op¬ 
eration  of  the  Browne  Construction 
Company  and  restricting  the  dispo¬ 
sition  of  the  settlor’s  stock  in  that  com¬ 
pany.  The  trusts  for  Herman  and  Ann 
Springer  bear  almost  no  resemblance 
to  the  form  in  the  booklet.  The  wills 
of  Nancy  A.  Gurney  and  Barbara  S. 
Browne  each  contain  an  alternative 
provision  in  the  event  the  husband  of 
the  testatrix  predeceases  her,  although 
no  such  provision  appears  in  the  will 
form  in  the  booklet,  and  each  omits 
a  provision  in  the  booklet  which 
av  oids  the  statutory  revocation  of  the 
will  in  the  event  of  the  subsequent 
birth  of  a  child.  The  defendant  makes 
much  of  a  finding  that  all  of  the  in¬ 
struments  in  evidence  were  copies  of 
the  forms  in  the  booklet.  This  finding 
was  erroneous  and  inconsistent  with 
the  finding  as  to  deviations  from  the 
forms.  The  erroneous  finding  was  ap- 
parently  based  on  misleading  and  in¬ 
accurate  testimony  to  that  effect  given 
at  one  point  by  Dacey.  The  exhibits 
themselves  fully  support  the  finding  as 
to  deviations  and  demonstrate  that 
any  testimony  of  Dacey  to  the  con¬ 
trary  was  inaccurate.  From  these 
facts  it  was  not  unreasonable  for  the 
trial  court  to  conclude  that  Dacey, 
after  consultation  with  the  client,  sug- 
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gested  what  provisions  should  be  in¬ 
cluded  in  the  wills  and  trust  agree¬ 
ments.  There  was  no  other  reason¬ 
able  way  in  which  they  could  have 
been  adapted,  as  they  obviously  were, 
to  the  particular  client’s  needs  and 
situation. 

Thus,  Dacey  has  done  much  more 
than  merely  to  make  available  to  his 
customers  the  trust  form  and  the  will 
form  printed  in  the  booklet.  Not  only 
was  the  trial  court  not  in  error  in  con¬ 
cluding  that  Dacey ’s  acts  in  connec¬ 
tion  with  the  trusts  and  w  ills  consti¬ 
tuted  the  practice  of  law,  but  any 
other  conclusion  would  have  been 
wholly  unreasonable. 

(c) 

We  turn  now'  to  the  second  basic 
attack  on  the  finding.  The  defendant 
complains  of  numerous  findings  to  the 
effect  that  he  gave  “advice”  on  the 
legal  effect  of  the  documents  as  exe¬ 
cuted  and  on  their  tax  consequences. 
It  is  his  claim  that  he  gave  only  gen¬ 
eral  information  on  these  subjects  as 
permitted  by  the  rule  of  State  Bar 
Assn.  v.  Connecticut  Bank  Trust 
Co.,  145  Conn.  222,  226.  140  A. 2d 
863.  In  that  case,  the  defendant  banks 
did  not  give  final  or  specific  advice, 
nor  did  they  give  their  customers  the 
terms  to  be  incorporated  in  their  wills 
and  trusts.  The  first  six  pages  of  Da- 
cev’s  booklet  might  perhaps  fall  with¬ 
in  the  classification  of  general  infor¬ 
mation.  The  balance  of  the  booklet 
was  focused  on  the  Dacey  trust  ar¬ 
rangement,  including  the  Dacey  trust 
and  the  Dacey  will.  This  information 
was  necessarily  amplified  in  the  oral 
discussions  resulting  in  the  prepara¬ 
tion  and  execution  of  a  will  or  trust 
adapted  to  the  needs  of  the  particular 
client. 

Dacey  himself  sums  up  the  true 
situation  rather  well  on  page  23  of  his 
booklet,  wherein  he  says  that  the 


“dealer  [in  mutual  funds]  may  have 
rendered  .  .  .  [the  client |  invaluable 
serv  ice  bv  bringing  the  advantages  of 
this  [Dacey]  trust  arrangement  to  his 
attention  and  by  assisting  him  in 
adapting  it  to  his  needs.  Most  Settlors 
regard  designation  of  the  dealer  in  the 
trust  [as  the  person  from  whom  the 
trustee  is  to  buy  the  mutual  funds  |  as 
appropriate  compensation.” 

In  State  Bar  Assn.  v.  Connecticut 
Bank  &  Trust  Co.,  supra,  the  banks’ 
customers  were  urged  to  consult  their 
own  attorneys  for  advice  on  their  spe¬ 
cific  situations.  There  was  no  actual 
form  of  will  or  trust  proposed  to  the 
customers  as  was  the  case  here,  nor 
did  the  banks  prepare  any  trust  or 
will  for  their  customers’  execution. 

The  booklet  distributed  by  the  de¬ 
fendant  contained  several  statements 
that  the  forms  therein  were  “for  the 
guidance  of  your  attorney,”  and  thus 
clearly  indicated  Dacey  s  awareness 
that  the  adoption,  adaptation,  and  ex¬ 
ecution  of  such  instruments  could  be 
properly,  and  legally,  done  only  by  an 
attorney.  Notwithstanding  this  aware¬ 
ness,  however,  Dacey  prepared  the 
instruments,  in  some  instances  alter¬ 
ing  the  forms,  and  supervised  their 
execution,  although  the  customers 
were  not  represented  bv  attorneys. 
When  the  information  given  is  di¬ 
rected  toward  a  particular  person  and 
his  needs  and  to  a  particular  instru¬ 
ment  prepared  for  his  execution,  it  is 
no  longer  within  the  “general  informa¬ 
tion"  classification  but  has  become 
legal  advice  embraced  within  the 
phrase  “practice  of  law.”  That  was 
the  case  here. 

(d) 

The  defendant  seems  to  make  some 
claim  that  the  trust  arrangement  was 
merely  incidental  to  his  main  business 
as  an  estate  planner  and  salesman  of 
shares  in  mutual  funds,  under  the 
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rule  of  State  Bar  Assn.  v.  Connecti¬ 
cut  Bank  6-  Trust  Co.,  146  Conn.  556, 
563  n.3,  153  A.2d  453.  This  claim  is 
without  merit.  It  is  true  that  the 
Dacey  trust  arrangement  was  an  ex¬ 
cellent  method  of  selling  shares  in 
mutual  funds.  Indeed,  the  commis¬ 
sions  involved  on  the  future  sales  of 
Wellington  Fund  shares  to  the  trust¬ 
ees  may  well  run  to  several  hundred 
thousand  dollars. 

But  the  defendant  cannot  practice 
law  as  a  method  of  selling  mutual 
funds,  any  more  than  the  banks,  in 
the  case  he  relies  upon,  could  draft 
wills  and  trusts  to  augment  the  profits 
of  their  trust  departments.  The  de¬ 
fendant’s  effort  to  escape  the  impact 
of  the  statute  on  the  ground  that  his 
legal  activities  were  incidental  to  his 
other  businesses  is  wholly  ineffica¬ 
cious.  See  Oregon  State  Bar  v.  Mil¬ 
ler,  235  Ore.  341,  344,  385  P.2d  181. 

II 

We  pass  now  to  two  claims  of  un- 
constitutionalitv  raised  bv  this  de¬ 
fendant. 

(a) 

The  first  claim  is  that  §51-88  of  the 
General  Statutes  is  unconstitutional 
because  of  vagueness,  under  the  rule 
of  cases  such  as  Lanzetta  v.  New  Jer¬ 
sey,  306  U.  S.  451,  453,  59  S.  Ct.  618, 
83  L.  Ed.  888. 

One  ground  on  which  this  claim  is 
based  is  that  in  Grievance  Committee 
v.  Payne,  128  Conn.  325,  329,  22  A. 2d 
623,  we  said:  “Attempts  to  define  the 
practice  of  law  have  not  been  particu¬ 
larly  successful.  The  reason  for  this 
is  the  broad  field  covered.  The  more 
practical  approach  is  to  consider  each 
state  of  facts  and  determine  whether 
it  falls  within  the  fair  intendment  of 
the  term."  The  defendant  claims  this 
position  means  that  the  phrase  “prac¬ 
tice  of  law "  has  no  exact,  clear  mean¬ 
ing  and  therefore  lacks  the  specificity 


requisite  in  a  penal  statute.  If  this 
claim  were  true,  and  it  is  not,  then  a 
statute  forbidding  the  practice  of  law, 
as  distinguished  from  a  statute  for¬ 
bidding  an  itemized  list  of  specific- 
acts  falling  within  the  common  under¬ 
standing  of  the  term  “practice  of  law.” 
must  necessarily  be  unconstitutional 
as  to  all  persons. 

As  another  ground  of  attack,  the  de¬ 
fendant  has  seized  upon  the  state¬ 
ment  in  the  Payne  case  ( p.  330 )  that 
the  statute,  as  amended  in  1933,  was 
intended  to  prohibit  the  performance 
of  acts  by  persons  not  attorneys,  in  or 
out  of  court,  “commonly  understood 
to  be  the  practice  of  law”  and  upon 
the  carrying  over  of  the  quoted  phrase 
into  the  opinion  in  the  later  case  of 
State  Bar  Assn.  v.  Connecticut  Bank 
6  Trust  Co.,  145  Conn.  222.  236,  140 
A. 2d  863.  In  other  words,  the  defend¬ 
ant  seems  to  claim  that  the  statute 
does  not  merely  prohibit  the  practice 
of  law  but,  at  least  as  construed  by 
this  court,  prohibits  anything  found 
to  be  “commonly  understood  to  be 
the  practice  of  law,”  and  for  that  rea¬ 
son  lacks  the  required  specificity. 

This  argument  is  ingenious  rather 
than  persuasive.  The  quoted  phrase 
was  first  used  in  the  Payne  case  in 
pointing  out  that  the  statute,  prior  to 
the  1933  amendment,  might  be  sus¬ 
ceptible  of  a  construction  limiting 
its  prohibitions  to  court  appearances 
and  activities;  and  that  the  effect  of 
the  1933  amendment  was  to  remove 
any  doubt  that  the  statute  forbade, 
not  merely  practice  in  the  courts,  but 
“the  performance  of  any  acts  by  per¬ 
sons  not  admitted  as  attorneys,  in  or 
out  of  court,  commonly  understood  to 
be  the  practice  of  law.”  Grievance 
Committee  v.  Payne,  supra.  330. 

The  reasons  and  public  policy  ob¬ 
viously  prompting  the  General  Assem¬ 
bly  to  extend  the  statutory  prohibition 
against  the  unauthorized  practice  of 
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law  to  out-of-court  activities,  such  as 
those  engaged  in  by  this  defendant, 
are  well  set  forth  in  State  Bar  Assn.  v. 
Connecticut  Bank  6-  Trust  Co.,  supra, 
234,  and  need  not  be  repeated. 

Section  1-1  of  the  General  Statutes 
provides  that  “[i|n  the  construction 
of  the  statutes,  words  and  phrases 
shall  be  construed  according  to  the 
commonly  approved  usage  of  the  lan¬ 
guage;  and  technical  words  and 
phrases,  and  such  as  have  acquired 
a  peculiar  and  appropriate  meaning 
in  the  law,  shall  be  construed  and  un¬ 
derstood  accordingly."  See  cases  such 
as  Hardware  Mutual  Casualty  Co.  v. 
Prenw,  153  Conn.  465.  474,  217  A.2d 
698;  State  v.  Benson,  153  Conn.  209, 
214.  214  A. 2d  903;  Baker  v.  Norwalk, 
152  Conn.  312,  315,  206  A.2d  428. 

The  use  of  the  phrase  “commonly 
understood  to  be  the  practice  of  law’ 
was  merely  a  shorthand  expression 
for  incorporating  into  the  term  “prac¬ 
tice  of  law”  the  rule  of  construction 
embodied  in  General  Statutes  §1-1, 
previously  quoted.  It  did  not,  as  the 
defendant  claims,  inject  any  element 
of  uncertainty  into  the  statutory  pro¬ 
hibition  against  the  practice  of  law.  It 
is  the  practice  of  law,  whether  in  or 
out  of  court,  which,  in  the  case  of  one 
not  admitted  to  the  bar  of  this  state, 
is  proscribed  by  the  statute. 

It  is  true  that  because  of  the  mani¬ 
fold  activities  which  might  be  held  in¬ 
cluded  in  the  phrase  “practice  of  law," 
an  all-inclusive  definition  is  difficult, 
if  not  impossible,  of  formulation.  But 
there  is  and  can  be  no  question  that 
the  activities  of  Dacey,  in  the  respects 
involved  in  this  case,  of  preparing 
wills  and  trusts  for  particular  mem¬ 
bers  of  the  public,  and  of  advising,  as 
to  the  desirability  in  their  circum¬ 
stances,  of  the  specific  wills  or  trusts 
so  prepared  for  them,  constituted  the 
practice  of  law  within  the  obvious 
scope  of  the  statute. 


“It  is,  of  course,  true  that  due 
process  requires  that  a  penal  statute 
be  sufficiently  explicit  to  inform  those 
who  are  subject  to  it  what  conduct  on 
their  part  will  render  them  liable  to 
its  penalties.’  Connolly  v.  General 
Construction  Co.,  269  U.S.  385,  391, 
46  S.  Ct.  126,  70  L.  Ed.  322;  Inter¬ 
national  Harvester  Co.  v.  Kentucky, 
2:34  U.S.  216,  223,  .34  S.  Ct.  853,  58 
L.  Ed.  1284."  State  v.  Hurliman,  143 
Conn.  502,  509,  123  A.2d  767. 

But  “  |  i  1 1  is  fundamental  that  no 
one  w  ill  be  heard  to  question  the  con¬ 
stitutionality  of  a  statute  unless  he  is 
adversely  affected  by  it.”  State  v. 
Hurliman,  supra,  506.  The  mere  fact 
that  some  activities  might  be  engaged 
in  which  would  be  so  close  to  the  bor¬ 
der  line  that  informed  members  of  the 
bar  might  differ  as  to  whether  they  did 
or  did  not  constitute  the  practice  of 
law  is  of  no  assistance  to  this  defend¬ 
ant.  There  is  nothing  to  indicate  that 
the  particular  legal  activities  which 
are  involved  in  this  case  are  of  such 
a  character  that  they  are  not  clearly 
embraced  in  the  phrase  “practice  of 
law  ."  Consequently,  the  statute  is  not 
unconstitutionally  ambiguous  in  its 
impact  on  the  defendant.  Hardware 
Mutual  Casualty  Co.  v.  Prenw,  supra, 
471.  His  three  basic  activities  which 
are  adversely  affected  by  the  statute, 
and  by  the  judgment,  are,  and  always 
have  been,  commonly  understood  to 
be  the  practice  of  law.  The  claim  of 
unconstitutionality  for  vagueness  is,  as 
to  this  defendant,  without  merit. 

(b) 

A  further  claim  of  unconstitutionali¬ 
ty  is  that  the  defendant’s  right  of  free 
speech,  accorded  under  the  first 
amendment  to  the  federal  constitu¬ 
tion,  has  been  illegally  abridged  in  the 
scope  or  breadth  of  the  terms  of  the 
injunction  granted  against  him  in  this 
case.  The  specific  claim  of  invalidity 
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pursued  in  the  defendant's  brief  is 
the  prohibition  in  subdivision  (a)  of 
the  injunctive  provisions  of  the  judg¬ 
ment  against  “advising  and  counseling 
any  person  concerning  said  docu¬ 
ments,  the  effects  thereof  and  the  laws 
applicable  thereto." 

It  is  clear  from  a  reading  of  the 
judgment  that  the  words  “said  docu¬ 
ments”  refer  to  “wills,  trusts,  trust 
agreements  and  similar  documents” 
which  the  defendant  has  prepared  for 
individual  clients.  This  is  a  very  lim¬ 
ited  injunction  and  in  nowise  deprives 
the  defendant  of  any  rights,  whether 
constitutionally  protected  or  not,  to 
which  he  could  reasonably  claim  to  be 
entitled.  It  also  achieves  the  degree 
of  specificity  required  in  an  injunc¬ 
tion  under  cases  such  as  Labbadia  v. 
Bailey,  147  Conn.  82,  86.  157  A. 2d 
237,  and  cases  cited. 

We  find  nothing  in  Brotherhood  of 
Raihca[i  Trainmen  v.  Virginia  ex  rel. 
Virginia  State  Bar,  377.  U.S.  1.  84  S. 
Ct.  1113,  12  L.  Ed.  2d  89,  in  any  wav 
supporting  the  claims  of  the  defend¬ 
ant  in  this  or  any  other  aspect  of  this 
case. 

Ill 

There  remain  for  consideration  cer¬ 
tain  rulings  on  evidence. 

(a)  The  plaintiff  called  as  witnesses 
Irwin  Mott,  Miller  Waehs.  Jeram 
Kamlani,  William  G.  Short  and  Wil¬ 
liam  Tumath.  Each  testified  that  he 
had  executed  a  will  form  or  trust 
form  or  both  supplied  by  the  defend¬ 
ant  and  that  he  had  consulted  no  at¬ 
torney  in  connection  with  the  instru¬ 
ments  so  executed. 

On  cross-examination  by  the  de¬ 
fendant’s  counsel,  each  witness,  after 
testifying  that  the  instrument  w  as  still 
in  existence,  wras  asked  whether  he 
wras  satisfied  with  the  instrument  and 
whether  he  felt  that  he  had  suffered 
any  injury  at  Dacey’s  hands.  Each 


question  was  excluded  upon  objection 
by  the  plaintiff’s  counsel,  who  gave  no 
reason  for  the  objection.  The  defend¬ 
ant’s  counsel  claimed  each  question 
on  the  ground  that  the  complaint  al¬ 
leged  an  injury  to  the  public  as  a  re¬ 
sult  of  the  defendant’s  unauthorized 
practice  of  law,  that  the  burden  of 
proof  of  this  allegation  w’as  on  the 
plaintiff,  and  that  the  questions  were 
admissible  to  negate  that  allegation. 

In  the  first  place  the  questions  were 
irrelevant.  The  complaint  alleged  an 
injury  to  the  public,  not  from  the  fact 
that  Dacey  had  practiced  law  in  an 
incompetent  manner  or  to  the  par¬ 
ticular  injury  of  his  clients,  but  from 
the  fact  that  he  had  practiced  law 
without  having  satisfied  the  uniform, 
standard,  requirements  for  admission 
to  the  bar  imposed  for  the  benefit  and 
protection  of  the  public  by  what  is 
now  §  51-80  of  the  General  Statutes. 
One  satisfactorily  meeting  these  re¬ 
quirements,  and  admitted  to  the  bar, 
is  presumed  to  be  competent  to  prac¬ 
tice  law,  including  practice  such  as 
that  carried  on  by  Dacey  and  form¬ 
ing  the  subject  matter  of  this  case. 
Nor  is  this  all.  Quite  apart  from  any 
consideration  of  relevancy,  the  ques¬ 
tions  were  properly  excluded,  for  the 
reasons  hereinafter  set  forth,  under 
the  general  rules  governing  the  ex¬ 
amination  of  witnesses. 

A  ruling  on  evidence  must  be 
tested  bv  the  finding.  If  it  is  claimed 
to  be  erroneous,  the  finding  must 
contain  facts  sufficient  to  disclose  the 
error.  Practice  Book  §  648;  Morgillo 
v.  Evergreen  Cemetery  Assn.,  152 
Conn.  169.  175,  205  A  .2d  368;  Duncan 
v.  Milford  Savings  Bank ,  134  Conn. 
395,  403,  58  A.2d  260.  And  the  finding 
must  also  disclose  facts  from  which 
the  materiality  of  the  ruling  may  be 
determined.  Casalo  v.  Claro,  147 
Conn.  625,  630,  165  A.2d  153.  As  far 
as  appears  in  the  finding,  the  direct 
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examination  of  the  witnesses  had  not 
touched  upon  their  satisfaction  with 
the  instruments  which  they  had  ex¬ 
ecuted  in  Dacey’s  office  or  whether 
they  had  suffered  injury  as  a  result 
of  these  instruments.  Duncan  v.  Mil¬ 
ford  Savings  Bank,  supra.  Under  set¬ 
tled  Connecticut  law,  the  scope  of 
the  cross-examination,  where,  as  here, 
there  is  no  attack  on  the  credibility, 
as  such,  of  the  witness,  is  limited  by 
the  scope  of  the  direct  examination. 
Mendez  v.  Dorman,  151  Conn.  193, 
198,  195  A.2d  561,  and  cases  cited. 
The  scope  of  that  examination  could 
not  be  enlarged  or  otherwise  affected 
by  the  allegations  of  the  complaint. 

If  the  defendant  wished  to  extend 
his  examination  beyond  the  scope  of 
the  matters  covered  in  the  direct  ex¬ 
amination,  he  should  have  made  the 
witness  his  own.  Finch  v.  Weiner,  109 
Conn.  616,  619,  145  A.  31.  And  the 
evidence  should  have  been  offered  in 
an  orderly  way  in  the  course  of  the 
defendant’s  own  case.  Ibid.;  Shuhnan 
v.  Shuhnan,  150  Conn.  651,  659,  193 
A. 2d  525.  The  record  indicates  no 
error  in  the  foregoing  rulings. 

As  far  as  appears,  the  same  rules 
were  applicable  to  the  question  ex¬ 
cluded  in  the  cross-examination  of  the 
witness  Kamlani  as  to  whether  he 
relied  on  any  legal  advice  given  him 
by  the  defendant. 

(b)  The  finding  discloses  no  error  in 
the  court’s  admission,  on  the  plain¬ 
tiff’s  redirect  examination  of  Kamlani, 
of  a  question  as  to  whether,  in  con¬ 
versations  with  Dacey  which  had 
been  brought  out  in  Kamlani’s  cross- 
examination  by  the  defendant’s  coun¬ 
sel,  Dacey  had  advised  Kamlani  as  to 
the  tax  consequences  of  a  will  which 
Dacey  had  prepared  for  the  witness. 

The  basic  function  of  a  redirect 
examination  is  to  enable  a  witness  to 
explain  and  clarify  relevant  matters 


in  his  testimony  which  have  been 
weakened  or  obscured  by  his  cross- 
examination.  Bredow  v.  Woll,  111 
Conn.  261,  264,  149  A.  772;  4  Jones, 
Evidence  (5th  Ed.)  §  907,  p.  1697; 
58  Am.  Jur.,  Witnesses,  §  562.  Al¬ 
though  the  court  has  a  liberal  dis¬ 
cretion,  it  should  not  ordinarily  per¬ 
mit  explanation  or  clarification  of  col¬ 
lateral  matters,  immaterial  to  the  out¬ 
come  of  the  case,  since  it  would  be 
a  mere  waste  of  time.  Sullivan  v. 
Nesbit,  97  Conn.  474,  477,  117  A.  502. 
Nor  should  it  ordinarily  allow  on  re¬ 
direct  examination  a  question  cover¬ 
ing  a  matter  not  touched  upon  or 
weakened  in  the  cross-examination. 
So  to  do  is  to  allow  the  redirect  to 
amplify  or  repeat  the  direct  testi¬ 
mony.  Tappan  v.  Knox,  115  Conn. 
508,  518,  162  A.  7.  But  the  court  has 
discretion,  even  on  redirect  examina¬ 
tion,  to  permit  explanation  or  clarifi¬ 
cation  of  evidence  given  on  the  direct 
examination  although  not  touched 
upon  in  the  cross-examination.  Tap- 
pan  v.  Knox,  supra;  Dennelnj  v. 
O'Connell,  66  Conn.  175,  181,  33  A. 
920;  Plumb  v.  Curtis,  66  Conn.  154, 
167,  33  A.  998.  There  is  nothing  in 
the  finding  to  indicate  that  the  court 
abused  its  discretion  in  admitting  the 
question  or  that  the  question  covered 
a  matter  not  weakened  or  obscured 
by  the  cross-examination. 

(c)  The  court  admitted  in  the  plain¬ 
tiff’s  case  in  chief  two  letters  from  the 
defendant  to  Sara  L.  Browne.  These 
letters  were  claimed  to  tend  to  show 
that  the  defendant  had  charged  Mrs. 
Browne’s  son,  Malcolm,  for  legal  serv¬ 
ices.  One  letter  states,  in  relevant 
part,  that  the  defendant  prepared  “a 
detailed  estate  plan  for  .  .  .  |  Mal¬ 
colm]’’  and  “sent  him  a  modest  bill 
for  professional  services.”  It  further 
states:  “I  expect  to  be  paid  for  my 
services.”  The  letter  also  recalled  that 
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the  defendant  devoted  a  day  to 
reviewing  the  financial  programs  of 
Sara  and  Malcolm.  He  did  prepare 
a  will  and  trust  for  Malcolm.  The 
letter  tends  to  show  that  the  defend¬ 
ant  billed  Malcolm  for  the  service  of 
preparing  a  detailed  estate  plan. 
Whether  this  did  or  did  not  include 
a  charge  for  services  in  preparing  the 
will  and  trust  does  not  clearly  appear. 
The  other  letter  makes  a  short  refer¬ 
ence  to  the  defendant's  “disagreement 
with  Malcolm  about  the  bill.”  Al¬ 
though  the  court  might  well  have  ex¬ 
cluded  both  letters  on  the  ground 
that  their  relevancy  was  too  obscure, 
we  cannot  find  harmful  error  in  their 
admission,  even  though  nothing 
clearly  connecting  the  demand  for 
payment  with  the  preparation  of  the 
will  or  trust,  as  such,  appears  in  the 
finding.  Whether  the  defendant  di¬ 
rectly  charged  his  customers  for  pre¬ 
paring  wills  and  trusts,  as  such,  is  of 
no  consequence  since,  as  previously 
pointed  out,  he  did  it  for  compensa¬ 
tion.  Indeed,  the  public  may  well  be 
in  greater  need  of  protection  from 
the  unauthorized  practice  of  law 
where  it  seems  to  be  done  without 
charge  than  where  a  charge  is  openlv 
made  for  the  services.  In  the  former 
situation,  the  public,  through  natural 
cupidity,  are  the  more  readilv  at¬ 
tracted  to  something  which  appears 
to  be  a  “giveaway”  project  or  a 
chance  to  obtain  “something  for  noth¬ 
ing."  Since  specific,  or  direct,  unit 
compensation  for  the  will  or  trust,  as 
such,  was  immaterial,  and  since  the 
compensation  to  be  derived  from  the 
sales  of  Wellington  Fund  shares  to 
Malcolm’s  trustee  was  provided  for 
in  the  trust  arrangement,  the  defend¬ 
ant  has  shown  no  harmful  error  in 
the  rulings  admitting  the  exhibits, 
(d)  The  plaintiff,  during  its  case  in 
chief,  offered  in  evidence  an  adver¬ 
tisement  inserted  in  The  Bridgeport 


Post  for  Thursday,  April  9,  1964,  in¬ 
dicating,  inter  alia,  that  the  defend¬ 
ant  claimed  to  be  an  expert  on  trusts 
and  wills.  The  defendant  objected  to 
its  admission  as  irrelevant  to  the  in¬ 
stant  proceeding.  The  injunctive  re¬ 
lief  sought  was  to  be  granted,  if  at 
all,  on  the  situation  existing  at  the 
time  of  the  trial.  The  court  could 
properlv  admit  the  exhibit  under  this 
rule.  Labbadia  v.  Bailei/,  152  Conn. 
187,  192,  205  A.2d  377.‘ 

( e )  The  other  evidential  rulings  com¬ 
plained  of  relate  to  the  cross-exami¬ 
nation  by  his  own  counsel  of  the 
defendant,  who  had  been  called  as  a 
witness  by  the  plaintiff  in  its  case  in 
chief.  Since  Dacey  was  a  party  ad¬ 
verse  to  the  plaintiff,  he  came  within 
the  provisions  of  General  Statutes 
§  52-178.  as  construed  in  Mendez  v. 
Dorman,  151  Conn.  193,  197,  195 
A.2d  561. 

After  the  plaintiff  had  completed 
its  statutory  direct  examination  of  the 
defendant,  he  was  cross-examined  by 
his  own  counsel,  who  elicited  the  fact 
that  he  had  arrangements  with  cer¬ 
tain  banks  throughout  the  state 
whereby  they  would  act  as  trustee  of 
a  “Dacey  trust"  at  a  fee  less  than 
the  usual  3  percent  of  the  ordinary 
income.  He  was  then  asked  what  ar¬ 
rangements  he  had  with  these  banks. 
Upon  inquiry  by  the  court  and  the 
plaintiff’s  counsel  as  to  the  materiality 
of  the  question,  the  defendant’s  coun¬ 
sel  claimed  that  the  answer  would 
be  indicative  of  the  tvpe  of  service 
the  defendant  was  rendering  clients 
“in  fulfilling  this  estate  planning 
scheme  that  he  has  developed."  The 
evidence  was  excluded.  As  far  as  it 
was  indicated  in  the  finding,  this  was 
another  attempt  to  cross-examine  on 
matters  not  covered  in  the  direct  ex¬ 
amination.  Duncan  v.  Milford  Sav¬ 
ings  Bank,  134  Conn.  395,  403,  58 
A. 2d  260.  This  is  not  permissible 
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under  our  rule,  which  applies  regard¬ 
less  of  whether  the  direct  examina¬ 
tion  is  the  ordinary  one  or,  as  was 
the  case  here,  a  statutory  direct  ex¬ 
amination  of  an  adverse  party.  Mar- 
tijn  v.  Donlin,  151  Conn.  402,  406,  198 
A.2d  700.  This  being  so,  the  question 
was  also  objectionable  as  an  attempt 
to  put  in  the  defendant’s  case  out  of 
order.  S  liulman  v.  Shtilman,  150 
Conn.  651,  659,  193  A.2d  525;  Finch 
v.  Weiner,  109  Conn.  616,  619,  145 
A.  31.  On  each  ground  the  ruling  was 
correct . 

The  defendant’s  counsel  also  at¬ 
tempted  to  elicit  testimony  on  the 
cross-examination  of  the  defendant 
as  to  his  efforts  to  work  out  with  the 
officers  of  the  Connecticut  Bar  Asso¬ 
ciation  a  less  objectionable  method  of 
conducting  his  business.  This  testi¬ 
mony  was  claimed  on  the  ground  that 
it  would  tend  to  show  the  defendant’s 
good  faith  in  conducting  his  business. 
If  this  testimony  was  relevant  at  all, 
it  does  not  appear  to  have  been  with¬ 
in  the  scope  of  the  direct  examina¬ 
tion.  Unless  it  was,  it  would  appear 
to  have  been  part  of  the  defendant’s 
case  in  chief.  It  was  properlv  ex¬ 
cluded  on  the  two  foregoing  grounds. 

For  the  same  two  reasons,  the  court 
was  not  in  error  in  excluding  a  ques¬ 
tion  asked  the  defendant  on  cross- 
examination  bv  his  own  counsel  as  to 
whether  he  was  licensed  under  state 
or  federal  law  to  act  as  an  investment 
counselor  or  a  salesman  of  stocks  and 
bonds.  This  question  was  claimed  by 
the  defendant’s  counsel  on  the 
ground  that  the  answer  would  tend 
to  show  what  the  defendant’s  busi¬ 
ness  really  was.  The  finding  does  not 
indicate  that  this  subject  had  been 
covered  in  the  direct  examination, 
and,  consequently,  if  admissible  at 
all,  this  testimony  would  have  been 
part  of  the  defendant’s  case. 

The  same  ruling  was  properly 


made  excluding  a  cjuestion  asked  the 
defendant  on  cross-examination  by 
his  own  counsel  as  to  whether  he  was 
registered  with  the  Securities  and 
Exchange  Commission. 

On  the  same  grounds,  the  court’s 
exclusion  of  the  defendant’s  “sales 
kit,”  claimed  to  show  his  “entire  busi¬ 
ness  operation,”  was  proper. 

There  was  no  error  in  the  rulings 
on  evidence. 

IV 

Although  the  defendant’s  counsel 
left  no  stone  unturned  in  his  client’s 
behalf,  Dacey’s  activities  present  a 
sordid  picture.  Dacey  issued  and  dis¬ 
tributed  the  booklet  praising  his  own 
expertise  in  devising  the  trust  ar¬ 
rangement  comprising  the  Dacey 
trust  and  the  implementing  will  and 
advising  as  to  the  legal  advantages  to 
be  gained  from  adopting  this  trust 
arrangement.  After  clients  had  been 
persuaded  to  adopt  the  Dacey  trust 
arrangement,  Dacey  prepared  trusts 
and  wills  adapted  to  their  needs  and 
desires,  providing  for  large  potential 
profits  for  himself  in  the  sale  of  Well¬ 
ington  Fund  shares,  on  which  he  re¬ 
ceived  a  6  percent  commission.  For 
the  reasons  already  pointed  out,  these 
activities  involved  the  practice  of  law 
and,  as  such,  were  in  violation  of 
General  Statutes  §  51-88. 

There  is  no  error. 

In  this  opinion  the  other  judges 
concurred. 

NORMAN  F.  DACEY  et  al. 
v. 

GRIEVANCE  COMMITTEE  OF  THE 
BAR  OF  FAIRFIELD  COUNTY 
-  US  -,  18  L  eel  2d  404,  87  S  Ct  - 
April  17,  1967 

Appeal  from  the  Supreme  Court  of  Con¬ 
necticut. 

Same  case  below,  154  Conn  129,  222  A2d 
339. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the 
appeal  is  dismissed  for  want  of  a  substan¬ 
tial  federal  question. 
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Through  the  purchasing  power  of  your  group,  The  Florida  Bar 
is  able  to  offer  its  members  unusually  attractive  insurance  programs 
at  the  lowest  possible  rates. 


There  are  presently  4  outstanding  programs  available 


MAJOR  MEDICAL 


DISABILITY  INCOME 


PROFESSIONAL  LIABILITY 


ACCIDENTAL  DEATH 
&  DISMEMBERMENT 


For  detailed  information  complete  and  mail  coupon  below  to  the  Adminis¬ 
trators  of  our  group  programs  —  Association  Group  Underwriters,  Inc.,  Robert 
Travis,  President. 


To:  Administrator,  The  Florida  Bar 
1165  S.  Edgewood  Avenue 
Jacksonville,  Florida  32205 

Please  send  complete  information  and  rates  on  the  following  Florida  Bar 
Group  Insurance  Programs: 


□  Disability  Income 

□  Major  Medical 


□  Professional  Liability 

□  Accidental  Death  & 
Dismemberment 


ADDRESS 


PHONE _ 


(Street) 


(State) 
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IN  THE  BAR 


GETTING  INVOLVED 

Editor: 

After  reading  the  very  excellent  ar¬ 
ticle  by  Dr.  Frank  G.  Slaughter  in  the 
January  1967  issue  of  The  Florida 
Bar  Journal,  I  am  prompted  to  (say) 
.  .  .  the  fact  that  the  profession  may 
have  in  many  eases  administered 
proper  discipline  does  not  restore  the 
profession  to  the  high  plane  we  all 
seek  to  maintain.  But  has  there  ever 
been  a  ease  in  which  disciplinary  pro¬ 
ceedings  were  brought  because  a  law¬ 
yer  failed  “to  protect  the  right  of  dis¬ 
sent,”  to  use  the  words  of  Dr.  Slaugh¬ 
ter;  has  there  ever  been  a  disciplinary 
proceeding  brought  because  one  or 
more  lawyers  participated  in  the  pas¬ 
sage  of  “local  ordinances,  patently 
unconstitutional”  or  participated  in 
enforcing  such  ordinances;  or,  has 
there  ever  been  a  disciplinary  pro¬ 
ceeding  against  those  lawyers  “guilty 
of  pushing  censorship  legislation 
which  they  know  perfectly  well  will 
be  thrown  out,  if  anyone  has  the  time 
and  money  to  take  the  case  to  the 
Supreme  Court,  because  they  know 
their  actions  will  be  approved  by  an 
extremely  vocal  minority  of  the  vot¬ 
ing  populace  who  can  throw'  enough 
mud  to  hide  the  truth  against  the 
great  unthinking  majority?"  Dr. 
Slaughter  says  that  “historv  does  not 
confirm"  the  assumption  that  lawyers 
as  officers  of  the  court  have  defended 
the  right  to  be  wrong,  and  the  simple 
fact  is  they  haven’t.  .  .  .  The  interest 
of  the  profession  and  the  respect  due 
us  as  officers  of  the  court  should  be 
measured  more  by  the  “fruit”  wre  pro¬ 
duce  and  not  by  the  size  of  the  vine. 


I  just  hope  the  profession  doesn’t 
have  the  wrong  idea  of  the  basis  on 
which  we  are  judged.  We  have  the 
best  talent,  the  finest  operating  room, 
the  latest  equipment,  and  plenty  of 
“patients”  needing  our  services,  but 
are  we  afraid  to  get  it  messed  up  with 
a  “bloody  operation”?  Or  will  we  limit 
ourselves  to  “minor  surgery”? 

No  other  profession  seems  to  ex¬ 
perience  our  basic  fear  of  getting  in¬ 
volved.  The  medical  profession  is 
calling  for  more  sensible  laws  on 
abortion.  The  architects  are  building 
monstrosities  that  large  segments  of 
the  people  think  are  “out  of  this 
world.”  The  automobile  industry  is 
fighting  auto  safety.  The  radical 
theologians  have  brought  about  a  re¬ 
vival  of  interest  in  religion  by  declar¬ 
ing  “God  is  dead.”  The  Supreme 
Court  of  the  United  States  has  been 
performing  “major  surgery”  on  pa¬ 
tients  that  the  legal  profession  has 
long  considered  “dead.”  A  week  ago 
today,  a  man  was  sentenced  to  two 
years  in  prison  because  his  religious 
convictions  (which  were  undisputed) 
compelled  him  to  refuse  both  military 
service  and  a  forced  alternative  there¬ 
to.  There  is  an  impending  storm  hang¬ 
ing  over  the  University  of  Florida  be¬ 
cause  one  of  the  co-eds  permitted  her¬ 
self  to  be  pictured  nude  in  a  manner 
that  most  of  us  enjoy  when  the  publi¬ 
cation  is  of  an  “unknown  co-ed”  from 
some  other  part  of  the  country.  Even 
the  Federal  Government  is  sponsoring 
its  own  brand  of  a  revolution  in  pro¬ 
viding  structures  for  the  organization 
of  the  poor  and  in  providing  legal 
talent  to  assist  them  in  their  objec¬ 
tives,  even  against  the  Government 
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itself.  The  Bar  also  needs  a  revolution 
in  values. 

But  I  hasten  to  say  I’m  not  sure 
that  I  know  how  this  revolution 
should  come  about  ....  I  think  The 
Florida  Bar,  and  its  leaders,  can  do 
much,  much  more,  and  the  only  point 
of  this  letter  is  to  express  the  hope 
that  you  will. 

Sincerely  yours, 

William  H.  Maness 
Jacksonville 

DIVORCE  —  FLORIDA  STYLE 

Robert  T.  Westman 
Cocoa  Beach,  Florida 

I  have  just  read  your  article  in  the 
May  issue  of  The  Florida  Bar  Journal. 
...  I  enjoyed  vour  thoughts  and  I 
am  sure  that  they  reflect  the  feelings 
of  most  of  the  members  of  the  Bar 
who  routinely  handle  domestic  litiga¬ 
tion.  I  am  glad  that  someone  has 
taken  the  time  to  articulate  these  feel¬ 
ings  and  have  them  published  for  the 
comfort  (or  discomfort)  of  the  Bench 
and  Bar. 

I  am  particularly  interested  in  your 
proposed  changes  to  the  divorce  laws 
and  feel  that  as  a  general  outline, 
your  proposals  are  sound.  I  would 
like  to  suggest,  however,  that  even 
in  the  uncontested  or  so-called  “con¬ 
sent  or  waiver  divorces”  that  the  peti¬ 
tioners  allege  some  grounds  for  di¬ 
vorce,  at  least  to  the  extent  of  alle"- 

O 

ing  that  one  or  both  of  the  parties 
have  suffered  as  a  result  of  some  form 
of  physical  or  mental  cruelty. 

It  does  seem  legallv  and  logically 
incongruous  that  an  uncontested  di¬ 
vorce  cannot  be  granted  without  the 
petitioner's  testimony  being  corrobo¬ 
rated  (which  is  usually  done  bv  the 
mother,  brother,  sister,  or  close  friend 
of  the  petitioner)  while  a  hotlv  con¬ 
tested  divorce  can  be  granted  on  the 
sole  and  contradicted  testimony  ol 
the  plaintiff  or  counter-claimant. 


Your  theory  that  the  marriage  is  a 
contract  in  the  eves  of  the  law  and 
should  be  terminated  as  other  con¬ 
tracts  has  merit,  but  I  think  we  must 
recognize  that  society  as  a  whole  does 
have  an  interest  in  the  unity  of  the 
family  relationship.  For  this  reason, 
I  feel  that  the  marriage  contract 
should  not  be  dissolved  without  spec¬ 
ifying  a  reason  recognized  by  both 
the  law  and  society  for  dissolution  of 
this  contract  and  proving  the  same,  at 
least  bv  sworn  petition. 

Normax  }.  Smith 
Kissimmee 

Robert  T.  Westman 
Cocoa  Beach,  Florida 

I  want  to  congratulate  you  for  the 
excellent  article  that  you  wrote  in  the 
May  issue  of  The  Florida  Bar  Journal 
entitled  “The  Myth  of  Uncontested 
Divorce."  I  have  handled  quite  a  few 
divorce  cases  during  my  legal  career 
and  I  agree  with  you  entirely.  I  hope 
that  vour  article  does  stimulate  some 
new  legislation  on  this  matter  so  as 
to  eliminate  the  need  for  perjury  and 
embarrassment  in  divorce  proceed¬ 
ings. 

I  feel  that  we  should  make  it  more 
difficult  to  get  married  by  requiring 
some  type  of  counseling  service  and 
waiting  period  prior  to  the  wedding. 
The  present  three-dav  waiting  period 
for  the  blood  test  results  is  totally 
inadequate.  We  should  make  it  three 
months  from  the  time  the  license  is 
applied  for  before  the  wedding  could 
be  held.  Most  people  are  unprepared 
for  marriage  when  they  enter  into  the 
“contract”  and  I  believe  this  is  where 
the  State  should  exert  its  stabilizing 
influence.  Education  is  needed  at  the 
beginning  and  not  collusion  at  the 
end  of  a  marriage. 

Edward  D.  O’Cleary 
Ft.  Lauderdale 
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PROFESSIONAL 

ETHICS 


Re:  Community  Legal  Service 
Programs 

advisory  opinion  no.  66-56  run  (-0  the  verv  foundation  of  the 


On  December  9,  1966,  the  Execu¬ 
tive  Director  of  The  Florida  Bar  at 
the  instance  of  the  Board  of  Gover¬ 
nors  requested  the  committee  to  fur¬ 
nish  an  advisory  opinion  to  the  Bar 
Association  of  Tampa  and  Hills¬ 
borough  County  as  to  the  ethical  pro¬ 
priety  of  a  proposal  made  bv  that 
association  to  the  Office  of  Economic 
Opportunity  for  the  funding  of  a  legal 
services  program  under  the  provisions 
of  the  Economic  Opportunitv  Act  of 
1964  (42  U.S.C.  §  2701-2981).  The 
committee  has  extensively  considered 
this  important  matter  both  in  a  gen¬ 
eral  meeting  of  the  committee  and 
also  through  our  usual  means  of  writ¬ 
ten  exchange  of  commentaries.  In  ad¬ 
dition  to  the  proposal  of  the  associa¬ 
tion  as  approved  by  its  membership 
on  September  9,  1966,  we  have  al¬ 
so  reviewed  a  publication  entitled 
“Guidelines  for  Legal  Service  Pro¬ 
grams”  published  by  the  Community 
Action  Program  of  the  Office  of  Eco¬ 
nomic  Opportunity,  which  we  under¬ 
stand  to  include  statements  of  policies 
under  which  the  proposed  program 
would  operate.  We  further  are  cog¬ 
nizant  of  the  significant  questions 
posed  by  this  inquiry,  believing  that 
some  of  the  implications  of  the  same 
are  profound,  and  in  many  respects 


system  of  law  and  the  administration 
of  justice  in  this  country,  and  more 
immediately  the  role  of  the  lawyer 
therein. 

We  are  aware  that  reputable  law¬ 
yers  in  Florida  and  elsewhere  possess 
varying  views  as  to  the  propriety,  wis¬ 
dom,  or  necessity  of  such  legal  serv¬ 
ices  programs.  Already  litigation  has 
ensued  with  relation  to  them.  In  at 
least  one  instance  the  program  has 
been  approved,  In  re  Community  Le¬ 
gal  Services,  Inc.,  No.  4968,  Philadel¬ 
phia,  Pa.  Court  of  Common  Pleas,  No. 
4,  |  une  30,  1966;  in  another  it  has 
been  disapproved,  In  re  Community 
Action  for  Legal  Service,  Inc.,  26  App. 
Div.  2d  354,  274  N.Y.  S.2d  779  ( 1966). 
Although  we  understand  a  similar 
proceeding  is  pending  in  the  United 
States  District  Court  for  the  Middle 
District  of  Florida,  Orlando  Division, 
we  are  not  aware  that  there  is  pres¬ 
ently  any  adjudication  on  the  subject 
which  would  be  binding  on  The  Flor¬ 
ida  Bar.  We  therefore  necessarily 
underline  our  usual  caveat  that  all 
opinions  of  this  committee  are  only 
advisory.  Naturally  any  actions  of  a 
lawyer  must  at  all  times  be  in  accord 
with  the  Canons  of  Ethics  as  finally 
authoritatively  interpreted  by  the 
judiciary.  This  observation  is  equally 
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true  with  the  necessity  under  Canon 
47  for  a  lawyer  to  comply  with  author¬ 
itative  renditions  of  law  in  the  field  of 
unauthorized  practice. 

Apart  from  the  inherent  propriety 
of  the  legal  services  programs,  much 
commentary  has  ensued  with  refer¬ 
ence  to  potential  ethics  abuses  in  the 
actual  operations  of  the  programs. 
Conversely,  some  commend  these  ef¬ 
forts  as  a  “New  Wave  in  the  “van¬ 
guard  of  impending  institutional 
change.”  (Note,  Neighborhood  Low 
Offices:  The  Netc  Wove  in  Legal 
Services  for  the  Poor ,  80  Harvard 
L.Rev.  805  (1967).  Although  some  of 
us  might  conclude  that  the  programs 
will  ultimately  leave  us  neither  cast 
in  outer  darkness  nor  elevated  to  a 
juridical  Valhalla,  we  have  deter¬ 
mined  to  resist  the  temptation  to  spec¬ 
ulate  as  to  possible  specific  complica¬ 
tions  which  might  occur  in  the  future 
operations  of  the  program.  If  for  no 
other  reason,  we  do  this  because  the 
number  which  might  be  envisioned 
are  legion.  More  importantly,  we  do 
this  because  we  think  it  eminently 
fair  for  the  present  to  accept  the  pro¬ 
gram  for  interpretation  on  its  face.  The 
wisdom  of  the  program  or  its  neces¬ 
sity  is  not  our  concern.  There  is  no 
basis  for  now  believing  the  program 
will  not  be  operated  as  proposed.  It  is 
approved  by  an  eminent  local  asso¬ 
ciation.  It  is  manifestly  the  work 
product  of  a  conscientious  committee 
of  lawyers  with  varied  backgrounds  in 
the  practice.  These  programs  in  gen¬ 
eral  have  received  the  sanction  of  the 
House  of  Delegates  of  the  American 
Bar  Association.  Thus  we  construe  the 
program  as  proposed,  sounding  a 
caveat,  of  course,  wherever  a  poten¬ 
tial  source  of  difficulty  may  appear  to 
us  to  be  worthy  of  future  concern  and 
attention  by  the  association. 

Finally,  by  way  of  further  qualifi¬ 
cation  we  particularly  emphasize  that 


our  opinion  is  limited  to  the  one  pro¬ 
gram  under  study.  We  have  consid¬ 
ered  no  other.  Several  parties  have 
informally  contacted  the  committee  in 
the  past,  but  only  the  Bar  Association 
of  Tampa  and  Hillsborough  County 
has  requested  our  opinion. 

In  brief  the  subject  proposal  is  that 
the  Bar  Association  of  Tampa  and 
Hillsborough  County  would  form  a 
corporation  not  for  profit  chartered 
under  the  laws  of  Florida,  the  name 
of  which  is  to  be  “Law,  Inc.,  of  Hills¬ 
borough  County."  Such  corporation 
would  be  managed  by  a  twelve-mem¬ 
ber  board  of  directors.  Eight  directors 
would  be  members  in  good  standing 
of  The  Florida  Bar  and  the  Bar  Asso¬ 
ciation  of  Tampa  and  Hillsborough 
County,  holding  current  occupational 
licenses  as  attorneys.  These  eight 
members  would  be  nominated  by  the 
executive  board  of  the  association, 
and  the  membership  of  the  associa¬ 
tion  would  confirm  such  nominations. 
The  remaining  four  directors  would 
represent  the  areas  to  be  served  by 
the  neighborhood  offices  hereafter 
described,  and  presumably  would  be 
elected  or  chosen  by  a  group  other 
than  the  Bar  Association  of  Tampa 
and  Hillsborough  County.  No  salaried 
personnel  of  the  corporation  would  be 
eligible  to  serve  on  the  board  of  di¬ 
rectors. 

Duties  of  the  board  of  directors  in 
managing  the  corporation  would  in¬ 
clude  employment  of  counsel  and 
other  employees,  consideration  of 
complaints  arising  from  the  rendition 
of  legal  services,  review  of  the  opera¬ 
tions  of  the  corporation,  and  estab¬ 
lishment  of  policy.  These  directors 
would  not  be  compensated,  and  their 
three-year  terms  would  be  staggered 
in  the  usual  fashion.  In  particular  they 
would  be  specifically  enjoined  from 
interfering  in  any  manner  with  the  at¬ 
torney-client  relationship  to  be  estab- 
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lished  between  the  attorney-employees 
of  the  corporation  and  the  patrons. 

It  is  contemplated  that  the  corpora¬ 
tion  would  operate  through  a  head¬ 
quarters  and  four  neighborhood  law 
offices  to  he  established  in  or  near 
each  of  four  neighborhood  service 
centers  presently  being  operated  in 
three  areas  in  the  City  of  Tampa  and 
in  Plant  Citv,  Florida,  bv  the  Division 
of  Welfare  of  the  Hospital  and  Wel¬ 
fare  Board  of  Hillsborough  County,  a 
public  agency,  at  the  instance  of  Tam¬ 
pa  Economic  Opportunity  Council, 
Inc.,  a  so-called  community  action 
agency  operating  under  the  Economic 
Opportunity  Act  of  1964.  So  far  as  the 
proposal  indicates,  there  would  be  no 
other  connection  between  the  legal 
services  project  and  the  Welfare  Di¬ 
vision  of  the  Hospital  and  Welfare 
Board  of  Hillsborough  County  or 
Tampa  Economic  Opportunity  Coun¬ 
cil,  Inc.  The  headquarters  office 
would  be  staffed  by  a  president  of  the 
corporation  to  be  elected  by  the  board 
of  directors,  together  with  administra¬ 
tive,  secretarial  and  investigative  per¬ 
sonnel,  and  the  individual  law  offices 
would  be  staffed  by  an  attorney  and 
secretarial  employees.  Each  neighbor¬ 
hood  attomev  would  be  responsible 
for  the  administration  of  his  particular 
office,  including  the  screening  of  ap¬ 
plicants  to  ascertain  their  eligibility 
for  representation  in  accordance  with 
the  indigency  standards  set  forth  in 
the  proposal. 

No  salaried  lawyer  on  the  staff 
would  be  permitted  to  engage  in  the 
private  practice  of  law  and  no  em¬ 
ployee  would  be  permitted  to  accept 
a  fee.  No  case  would  be  accepted 
which  would  be  capable  of  generat¬ 
ing  a  fee,  such  as  a  personal  injury 
suit  or  a  suit  wherein  a  statutory  fee 
would  be  provided.  Otherwise  it 
would  be  contemplated  that  the 
corporation  would  “provide  the  full 


spectrum  of  legal  services  to  those 
whom  it  does  represent”  with  the  ex¬ 
ception  of  domestic  relations  cases 
which  ordinarily  would  be  referred  to 
the  existing  Legal  Aid  Society  of 
Tampa  and  Hillsborough  County  and 
criminal  cases  w'ithin  the  jurisdiction 
of  the  public  defender  of  Hills¬ 
borough  County.  There  are  other  fea¬ 
tures  to  the  representation  which  will 
be  more  particularly  discussed  in  our 
consideration  of  the  ethical  questions 
posed  by  the  proposal. 

We  encounter  the  threshold  ques¬ 
tion  as  to  whether  the  proposed  cor¬ 
poration  is  within  the  exclusion  in 
Canon  35  relative  to  “charitable  so¬ 
cieties  rendering  aid  to  the  indigents." 
If  not,  then  necessarily  the  corpora¬ 
tion  is  an  improper  lay  intermediary. 
However,  it  is  our  belief  that  the 
corporation  as  presently  proposed  to 
be  operated  may  properly  be  viewed 
as  a  bona  fide  legal  aid  agency.  The 
principal  distinguishing  mark  inherent 
in  the  present  arrangement  is  that  the 
bulk  of  its  financing  will  come  ulti¬ 
mately  from  an  agency  of  the  United 
States.  There  is  nothing  in  the  Canons 
indicating  that  this  feature  alone 
would  preclude  qualification  of  the 
agency  within  the  exclusion  in  Canon 
35.  Naturally  radical  alteration  of  the 
format  of  the  corporation  (a  question 
which  we  do  not  anticipate)  could 
raise  substantial  question  in  this  re¬ 
spect.  Necessarily  we  emphasize  that 
the  ultimate  test  of  any  such  agency 
lies  far  more  in  the  nature  and  charac¬ 
ter  of  its  operations  than  in  the  blue¬ 
print  for  its  organization.  At  this 
time,  however,  we  do  conclude  that 
the  proposed  corporation  is  within  the 
exclusion.  Accordingly  so  long  as  the 
agency  does  so  qualify,  then  it  neces¬ 
sarily  is  not  engaged  in  the  unauthor¬ 
ized  practice  of  law.  Opinion  of  the 
Justices,  289  Mass.  607,  194  N.E.  313 
(1935);  Azzarello  v.  Legal  Aid  So- 


VOL.  41,  NO.  6  •  JUNE,  1967 


429 


cietij,  185  N.E.  2d  566  (Ohio  App. 
1962). 

We  conclude  that  there  is  nothing 
ethically  objectionable  about  the  title 
of  the  corporation.  While  it  might  be 
preferable  from  the  standpoint  of 
clarity,  and  indeed  of  taste,  to  have  a 
more  definitive  and  less  sweeping  ap¬ 
pellation.  we  cannot  conclude  that 
there  is  a  matter  of  ethics  involved  in 
this  respect. 

We  were  concerned  that  the  pro¬ 
posal  failed  to  contain  an  express 
reference  to  the  necessity  of  the  per¬ 
formance  of  the  legal  services  there¬ 
under  in  accordance  with  the  Canons 
of  Ethics.  We  find  such  requirement 
however  expressly  set  forth  in  the 
Guidelines  under  which  we  under¬ 
stand  the  program  will  generally 
function,  and  conclude  that  this  is 
entirely  adequate. 

Of  more  concern  to  the  committee 
is  the  following  statement  in  the  pro¬ 
posal  with  reference  to  community 
education : 

The  objective  of  providing  an  advo¬ 
cate  and  legal  services  to  persons  who 
would  not  otherwise  have  the  means  or 
the  foresight  to  seek  a  lawyer’s  assistance 
requires  LAW,  Inc.  to  educate  the  poor 
concerning  their  legal  rights  and  re¬ 
sponsibilities.  In  order  to  accomplish  this 
objective,  LAW,  Inc.  should  prepare 
and  distribute  graded  materials  on  these 
subjects,  and  should  conduct  classes 
for  residents  of  the  areas  served  by 
the  neighborhood  service  centers. 

We  think  the  foregoing  must  be 
read  in  conjunction  with  the  following 
statement  contained  in  the  Guidelines 
with  reference  to  education  and  pre¬ 
ventive  law: 

An  essential  ingredient  of  a  legal  serv¬ 
ices  program  is  comprehensive  education 
to  apprise  eligible  people  of  their  legal 
rights  and  obligations.  The  community 
action  program,  law  schools,  the  organ¬ 
ized  bar,  individual  attorneys  and  others, 
should  be  involved  in  this  phase  of  the 
program.  A  strong  “preventive”  law 


approach  should  be  established,  educat¬ 
ing  potential  clients  to  become  aware  of 
their  legal  rights  and  to  protect  them  so 
that  legal  remedy  sought  after  involve¬ 
ment  will  be  the  exception  rather  than 
the  rule. 

We  see  no  ethical  objection  to  the 
legal  services  program  conducting 
general  seminars  of  an  educational 
nature  and  distributing  pamphlets  of 
a  similar  nature  so  long  as  the  same 
generally  adhere  to  the  requirements 
imposed  on  similar  seminars  and  pub¬ 
lications  now  being  conducted  by  the 
organized  bar  or  other  groups  (see, 
e.g.,  our  Opinions  66-3  and  66-10). 
This  is  to  say  that  the  same  should  be 
general  in  nature,  should  not  place 
undue  prominence  upon  particular 
counsel,  and  should  not  contravene 
the  requirements  pertaining  to  solici¬ 
tation.  We  also  believe  it  strongly  de¬ 
sirable  for  such  activities  to  be  gen¬ 
erally  approved  by  the  board  of  direc¬ 
tors  of  the  legal  services  program.  In 
this  light  we  think  that  education 
which  is  in  fact  preventive  education 
is  not  only  not  precluded  but  is  praise¬ 
worthy.  It  is  necessary  again  to  em¬ 
phasize  that  improper  use  of  the 
splendid  opportunities  afforded  by 
this  program  could  lead  to  serious 
ethical  abuses  for  we  find  no  warrant 
in  the  Canons  or  elsewhere  legitimiz¬ 
ing  educational  efforts  of  a  legal  aid 
agency  which  would  go  materially 
beyond  those  which  would  be  proper 
for  individual  lawyers. 

We  note  with  interest  the  proposed 
corporation  will  represent  groups  of 
indigents  upon  recommendation  of 
the  president  and  approval  by  the 
board  of  directors.  In  this  respect  the 
Guidelines  provide  as  follows: 

Free  legal  services  should  be  available 
to  organizations  composed  primarily  of 
residents  of  the  areas  and  members  of 
the  groups  served.  However,  the  services 
should  not  be  provided  if  the  organiza¬ 
tion  is  able  to  retain  an  attorney  for  the 
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type  of  representation  it  seeks.  By  pool¬ 
ing  their  resources,  a  group  of  individuals 
may  be  able  to  afford  counsel  in  cases 
where  an  individual  could  not.  At  the 
same  time,  the  combined  resources  of 
the  members  of  an  organization  may  be 
insufficient  to  retain  an  attorney  to 
handle  the  particular  legal  problem  in 
which  the  organization  requires  repre¬ 
sentation.  A  flexible  standard  should  be 
applied.  The  factors  to  be  considered  in¬ 
clude  the  size  of  the  organization,  and 
the  cost  of  the  legal  assistance  which  the 
organization  desires. 

At  least  from  the  foregoing  this 
would  not  necessarily  appear  to  he  a 
type  of  group  service  which  has  been 
the  subject  of  extensive  ethical  con¬ 
troversy  in  the  past  few  years  (see, 
e.g..  Brotherhood  of  R.R.  Trainmen  v. 
Virginia,  377  U.S.  1,  12  L.Ed.  2d  89, 
845  Ct.  1113  (1964).  It  seems  to  us 
that  the  Guidelines  are  merely  making 
it  clear  that  indigents  are  entitled 
either  to  individual  legal  services,  or 
where  they  have  similarity  of  interest, 
to  associate  together  just  as  many  citi¬ 
zens  often  do.  Naturally  we  could 
speculate  that  there  are  instances  in 
which  such  groupings  could  be  for 
ulterior  purposes  entirely  foreign  to 
the  concept  of  a  legal  aid  agency.  In 
view  of  the  fact  that  the  proposal 
makes  it  clear  that  the  approval  of  the 
board  of  directors  is  required  for  such 
representation,  this  provision  could 
not  be  regarded  as  inherently  a  source 
of  ethical  difficulty.  Indeed,  it  would 
appear  that  the  primary  thrust  of  the 
program  in  the  direction  of  assistance 
of  the  individual  is  ultimately  directed 
toward  the  reduction  for  the  need  of 
the  assertion  of  group  interests.  Mani¬ 
festly,  one  of  the  foremost  factors  in 
creating  a  need  for  assertion  of  group 
interest  has  been  the  lack  of  available 
counsel  for  the  protection  of  individ¬ 
uals.  Thus  at  least  from  a  pragmatic 
standpoint,  it  is  not  at  all  unlikely  that 
the  implementation  of  the  program 


will  reduce  the  need  for  this  sort  of 
representation. 

We  find  no  objection  to  the  pres¬ 
ence  of  lay  membership  on  the  board. 
We  observe  that  this  has  concerned 
the  Appellate  Division  of  the  New 
York  Supreme  Court,  In  Re  Commu¬ 
nity  Action  for  Legal  Services,  Inc., 
supra.  We  believe  that  this  case  is 
distinguishable  because  of  the  New 
York  statutory  requirements  there  ap¬ 
plicable,  and  that  in  fact  the  presence 
of  one-third  laymen  on  the  board  of 
directors  is  really  not  different  from 
the  present  situation  known  in  many 
counties  in  Florida.  The  fact  that  lay 
membership  may  (but  not  necessar¬ 
ily)  come  from  a  group  to  which  the 
services  are  directed  is  at  most  a 
policy  consideration  which  we  do  not 
feel  authorized  to  engraft  upon  the 
Canons  of  Ethics. 

Likewise  we  find  no  objection  to 
the  advancement  of  costs  to  indigents 
by  the  corporation,  and  conclude  that 
the  exception  of  legal  aid  agencies  un¬ 
der  Canon  35  is  in  fact  an  implicit  ex¬ 
ception  to  Canon  42. 

The  problem  which  perhaps  causes 
us  the  most  concern  is  that  to  some 
extent,  perhaps  more  implicit  than  ex¬ 
plicit,  there  is  the  suggestion  that  the 
legal  services  program  by  co-opera¬ 
tion  or  co-ordination  with  other  social 
agencies  will  on  occasion  provide  serv¬ 
ices  more  akin  to  those  ordinarily  pro¬ 
vided  by  social  workers,  psvchologists 
or  persons  with  private  interests  in  the 
advancement  of  particular  political  or 
economic  views.  With  regard  to  this 
possibility,  albeit  theoretical,  we  think 
that  it  is  wise  to  point  out  that  in  our 
judgment  Canon  35  by  excepting 
agencies  rendering  aid  to  the  indigent 
necessarily  pre-supposes  that  the  aid 
be  legal  in  nature.  To  the  extent  that 
such  assistance  ceases  to  be  legal  aid 
then  the  agency  may  no  longer  be 
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within  the  exception  carved  from 
Canon  35,  and  thus  the  participation 
by  a  lawyer  in  such  services  would  be 
questionable.  No  proposed  activities 
of  this  kind  are  suggested  as  possible 
sources  of  activity  for  the  program. 
We  need  not  speculate  on  particular 
ones  other  than  to  point  out  that  some 
activities  such  as  assisting  in  cam¬ 
paigns  for  public  office  and  similar 
activities  are  clearly  not  legal  aid,  and 
therefore  are  beyond  the  scope  of  the 
legitimate  activ  ities  of  the  legal  serv  ¬ 
ices  program  at  least  as  envisioned  by 
the  present  Canons  of  Ethics  govern¬ 
ing  the  conduct  of  lawyers  in  Florida. 

We  are  quite  concerned,  all  else 
aside,  that  the  proposed  arrangement 
must  result  in  instances  of  litigation 
in  a  situation  wherein  a  lawyer  as  an 
officer  of  the  court  is  clearly  identifi¬ 
able  with  and  professionally  respon¬ 
sible  to  the  court  for  the  immediate 
conduct  of  representation  on  behalf  of 
indigents  receiving  the  services  of  the 
corporation.  We  believe  that  this  is 
made  clear  in  the  verv  stringent  and 
straightforward  requirements  of  the 
proposal  and  Guidelines  that  nothing 
disturb  the  personal  attorney-client 
relationship.  This  is  salutary7.  We  also 
suggest  that  it  is  highly  desirable  that 
the  responsible  attorney  execute 
pleadings  in  his  individual  name,  and 
that  the  corporate  name  not  be  so 
utilized. 

Finally,  with  reference  to  the  public 
relations  or  advertising  activities  of 
the  program  we  think  it  wise  to  point 
out  that  the  Canons  contain  no  ex¬ 
press  exception  for  advertising  or 
publicity  on  behalf  of  a  legal  aid 
agency,  and  that  they  thus  may  not 
extend  beyond  those  efforts  which 
have  received  the  sanction  of  the  Su¬ 
preme  Court  of  Florida  in  connection 
with  lawyer  referral  agencies,  Jack¬ 
sonville  Bar  Association  v.  Wilson, 
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102  So.2d  292  (Fla.  1958).  We  think 
that  such  efforts  should  be  dignified, 
should  not  reflect  the  name  of  an  in¬ 
dividual  lawyer  and  should  not  ap¬ 
peal  to  the  solution  of  specific  or  in¬ 
dividualized  problems. 

Citation  of  the  latter  case  also  af¬ 
fords  the  opportunity  to  summarize 
our  thoughts  through  quotation  of  the 
summary  of  the  court  expressed  at  102 
So.2d  295.  Although  immediately  rele¬ 
vant  to  a  fee  system  the  words  are  in 
fact  no  less  material  here: 

We  deal  every  day  with  cases  wherein 
the  client  sought  legal  advice  too  late,  when 
his  affairs  had  reached  the  pathological 
stage  and  litigation  could  not  be  avoided. 
Counselling,  or  preventive  legal  advice  be¬ 
fore  trouble  commences,  will  tend  to  keep 
people  out  of  the  courts,  within  the  letter 
and  spirit  of  the  Canons  of  Ethics.  And 
alerting  the  public  to  the  existence  of  a 
service,  under  bar  sponsorship,  which  will 
provide  such  preventive  advice  at  a  reason¬ 
able  fee  is  not  unethical,  but  must  redound 
to  the  benefit  both  of  the  public  and  of 
the  bar. 

This  program  and  others  of  a  simi¬ 
lar  tvpe  are  in  incipient  stages.  In 
time  no  doubt  their  operations  will  be 
further  studied  from  an  ethical  stand¬ 
point.  We  accordingly  reiterate  that 
all  lawyer  participants  must  be  ever 
careful  to  insure  that  their  personal 
conduct  is  in  accord  with  authorita¬ 
tive  rulings  relative  to  such  programs. 
This  responsibility  necessarily  is  more 
personal  than  corporate  because  par¬ 
ticipation  in  such  programs  assuredly 
furnishes  no  insulation  or  immunity 
to  any  lawyer  from  full  professional 
responsibility  for  his  actions  as  a 
member  of  the  Bar. 

The  Florida  Bar  Committee  On 

Professional  Ethics 

By:  Thomas  C.  McDonald,  Jr. 

Chairman 
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UNION  AUTHORIZATION  CARDS 
AND  THE  COURT’S  SKEPTICISM 
Evidence  of  subjective  intent  is  relevant! 

Under  the  original  Wagner  Act,  the 
NLRB  was  authorized  to  hold  secret 
ballot  elections  or  to  use  “any  other 
suitable  method”  including  a  card 
check  to  determine  employee  prefer¬ 
ence  as  to  union  representation. 

The  Taft-Hart- 
lev  amendments, 
however,  deleted 
the  words  “any 
o  t  h  e  r  suit  a  b  1  e 
method”  so  the 
Board  now  may  de¬ 
termine  a  repre¬ 
sentation  question 
and  issue  a  certifi- 
min'tz  cation  only  by  con¬ 

ducting  a  secret  ballot  election.  But 
this  does  not  preclude  the  Board  from 
using  authorization  cards  in  an  unfair 
labor  practice  case  as  a  basis  for  find¬ 
ing  that  the  employer  refused  to  bar¬ 
gain  with  the  union  at  a  time  when  it 
represented  a  majority  of  the  em¬ 
ployees. 

There  is  a  need  to  emphasize,  how¬ 
ever,  certain  basic  elements  and  bur¬ 
dens  of  proof  to  establish  a  refusal  to 
bargain  charge  against  the  employer. 

Issue:  Good  Faith 

First  of  all,  the  test  for  the  issuance 
of  a  bargaining  order  in  such  cases 
is  whether  the  employer  had  a  good 
faith  doubt  as  to  the  union’s  majority. 

Prepared  for  The  Florida  Bar  by  the 
Committee  on  Labor  Relations,  Paul  A. 
Saad,  Chairman;  Herbert  B.  Mintz,  Editor. 


In  applying  this  test,  the  Board  holds1 
that  an  employer  does  not  violate  the 
Act  merely  by  rejecting  a  union’s 
authorization  cards  as  proof  of  the 
union’s  majority,  and  insisting  upon 
an  election.  Such  conduct  does  not 
demonstrate  a  lack  of  good  faith 
doubt  as  to  the  union’s  majority 
where:  ( 1 )  the  employer  does  not  en¬ 
gage  in  substantial  unfair  labor  prac¬ 
tices  calculated  to  dissipate  the 
union’s  majority;  or  (2)  the  employer 
does  not  engage  in  any  other  conduct 
indicating  an  objective  of  seeking  de- 
lav  and  rejecting  the  collective  bar¬ 
gaining  concept;  and  (3)  the  Board’s 
general  counsel  does  not  offer  any 
other  affirmative  evidence  from  which 
an  inference  of  bad  faith  might  be 
drawn.  The  Board  stated  that  its  card- 
check  policy  requires  more  than  show¬ 
ing  that  the  union  obtained  cards 
from  a  majority  of  the  employees 
prior  to  the  election.  It  also  must  be 
shown  that  the  employer  in  bad  faith 
declined  to  recognize  and  bargain 
with  the  union,  and  the  burden  of 
showing  such  bad  faith  rests  upon  the 
Board’s  general  counsel. 

Issue:  Majority  (and  intent) 

A  second  basic  point  of  proof  or  in¬ 
quiry  in  all  of  these  cases  is  whether 
a  majority  of  the  employees  signed 
union  authorization  cards  as  of  the 
date  of  the  employer’s  alleged  refusal 
to  bargain.  This  is  the  date  the  em- 


l|ohn  P.  Serpa,  Inc.,  155  NLRB  No.  12; 
Aaron  Brothers  Co.,  158  NLRB  108. 


ployer  receives  the  union’s  letter  seek¬ 
ing  recognition  or  the  date  of  the 
employer’s  letter  declining  recogni¬ 
tion.  The  rationale  is  that  if  a  majority 
of  employees  chooses  a  union  to  repre¬ 
sent  them,  an  employer  is  required  to 
recognize  the  union  unless  he  has  a 
good  faith  doubt  of  its  majority  status. 
This  rationale  is  sound  only  if  a  ma¬ 
jority  of  employees  has  voluntarily, 
knowingly  and  validly  designated  the 
union  as  its  collective  bargaining  rep¬ 
resentative  without  coercion  or  mis¬ 
representation.  Thus,  a  basic  problem 
concerns  what  he  was  told  about  the 
purpose  of  his  signature.  However, 
the  type  of  evidence  which  consti¬ 
tuted  a  misrepresentation  under  the 
foregoing  standard  has  changed 
through  the  years  with  both  political 
climate  and  with  composition  of  the 
Board.  Under  its  current  rule,  as  set 
forth  in  Cumberland  Shoe  Corp.,~  the 
Board  will  count  the  cards  signed  by 
an  employee  even  though  it  was  pro¬ 
cured  through  the  misrepresentation 
that  the  card  would  be  used  to  obtain 
an  election.  The  Board,  under  Cum¬ 
berland ,  now  holds  that  there  is  but 
one  misrepresentation  along  this  line 
that  will  invalidate  a  card;  i.e.,  a  state¬ 
ment  by  a  union  organizer  that  the 
only  purpose  of  the  card  is  to  obtain 
an  election. 

The  Fifth  Circuit  has  shown  its  im¬ 
patience  with  such  contentions.  In  the 
recent  Engineers  and  Fabricators,  Inc. 
v.  NLRB  case,3  the  court  had  reason 
to  recite  that  when  cards  are  chal¬ 
lenged  because  of  alleged  misrepre¬ 
sentations  in  their  procurement,  the 
general  counsel  must  show  that  the 
subjective  intent  to  authorize  union 


"144  NLRB  1262;  and  see  Aero  Corp., 
149  NLRB  1283  (1965). 

364  LRRM  2849  (April  12,  1967);  and 
see  NLRB  v.  Peterson  Bros.,  Inc.,  342  F.2d 
221  (1965). 


representation  was  not  vitiated  by 
such  representations.  In  the  Engineers 
and  Fabricators,  Inc.,  case,  the  Board 
did  not  rely  or  apply  this  legal  stand¬ 
ard;  instead,  the  Board  contended 
that: 

.  .  .  documents  timely  executed  which 
unequivocally  authorize  a  labor  organi¬ 
zation  to  act  as  the  collective  bargaining 
agent  of  the  signers  must  be  treated  as 
valid  bargaining  authorizations  in  the 
absence  of  a  showing  of  coercion  in  their 
procurement  or  representations  that 
“despite  the  purpose  clearly  and  ex¬ 
pressly  stated  on  the  cards  themselves 
the  cards  would  be  used  only  for  a  differ¬ 
ent  or  limited  purpose.”  (Emphasis  sup¬ 
plied  ) 

The  court  stated  that  the  aforesaid 
standard  is  too  lax  and  does  not  meet 
the  Board’s  burden  of  proof.  The 
point  is  that  the  Board  applied  the 
wrong  legal  standard  in  that  there 
was  “no  probing  into  the  subjective 
intent  of  the  challenged  signers.” 

Another  Court  Reversal 

The  courts  are  increasingly  critical 
of  the  Board’s  use  of  authorization 
cards  to  compel  union  recognition. 
Another  reversal— the  U.  S.  Court  of 
Appeals  at  Cincinnati,4  in  reversing 
an  NLRB  bargaining  order,  held  that 
neither  an  emplover’s  widespread  un¬ 
fair  labor  practices  during  a  union 
organizing  drive,  nor  the  NLRB's 
after-the-fact  determination  that  the 
authorization  cards  of  a  majority  of 
the  employees  were  valid,  necessar¬ 
ily  demonstrates  that  the  employer 
lacked  a  good  faith  doubt  of  the 
union’s  majority  at  the  time  he  refused 
recognition.  Evidence  of  subjective 
intent  was  part  of  the  defense  in  that 
a  significant  number  of  employees 
had  testified  that  they  signed  the 
cards  in  the  belief  that  the  only  effect 
would  be  to  require  an  election. 

‘Peoples  Service  Drug  Stores  v.  NLRB, 
64  LRRM  2823  (1967). 
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Observation 

From  a  practical  standpoint,  one  of 
the  serious  problems  involved  (for 
both  client  and  attorney)  in  this  line 
of  cases  concerns  the  very  substantial 
amount  of  time  and  evidence  which  is 
involved  in  the  full  litigation  of  the 
issues  in  such  an  NLHB  hearing.  It  is 
furthermore,  in  many  a  case,  to  be 
anticipated  that  recourse  to  the  Court 


of  Appeals  is,  in  all  likelihood,  go¬ 
ing  to  be  necessary.  Needless  to  say, 
the  outcome  of  such  litigation  is 
frequently  uncertain  and  the  expense 
is  not,  for  many  a  client,  an  immate¬ 
rial  consideration.  Such  uncertainties 
plus  anticipated  expense  may  dictate, 
for  certain  clients,  the  advisability  of 
following  some  other  procedure,  atti¬ 
tude,  or  technique  in  handling  his 
union  problem. 


Recent-  Opinions  of 
The  Attorney  General 


MUNICIPALITIES  -  ANNEXATION  - 
OWNERS  DEFINED  -  Ch.  57-1815 
TO:  Mrs.  Mary  Earle  Walker,  Seminole 
County  Tax  Assessor 
Where  a  statute  requires  a  majority  of 
registered  freeholders  or  landowners  to  ap¬ 
prove  annexation  of  territory'  to  a  municipal¬ 
ity,  husband  and  wife  as  holders  of  an 
estate  by  the  entireties  are  considered  as 
two  landowners.  March  7,  1967:  067-13. 

BANKS  -  COUNTY  DEPOSITORIES  - 
SEC.  136.02  FS 

TO:  Fred  O.  Dickinson,  Jr.,  State  Comp¬ 
troller 

County  commissions  and  school  boards 
may  deposit  county  and  school  funds  in  any 
bank  in  the  state  which  has  qualified  as  a 
county  depository,  and  are  not  limited  to 
banks  within  a  particular  county.  March  13, 
1967:  067-14. 


LICENSE  TAXES  -  PROFESSION  AL  EN- 
(  d N EE RS  -  EXEMPTI ON S  -  Sec.  205.52 
FS 

TO:  Fred  O.  Dickinson,  Jr.,  State  Comp¬ 
troller 

A  professional  engineer  working  full-time 
for  a  firm  or  corporation  in  Florida  is  re¬ 
quired  to  obtain  an  occupational  license 
when  his  work  involves  professional  engi¬ 
neering.  March  31,  1967;  067-16. 

TAXATION  -  ASSESSMENT  -  ALCO¬ 
HOLIC  BEVERAGES  -  Sec.  192.05  FS 
TO:  Fred  O.  Dickinson,  |r..  State  Comp¬ 
troller 

Face  value  of  federal  and  state  excise  tax 
stamps  should  not  be  included  in  the  value 
of  alcoholic  beverages  when  stock  in  trade 
is  assessed  for  ad  valorem  tax  purposes. 
April  7.  1967;  067-18. 


GULF  ABSTRACT  &  TITLE,  INC. 


Abstracts  of  Title  —  Title  Searches 

We  have  in  our  office  film  of  all  public  records  affecting  title  to  land  in  Lee  County,  Florida 

2220  Main  St. 

FORT  MYERS 


W.  J.  Hayek,  Jr.,  Manager 


Phone: 
ED  71106 
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Young  Lawyers  Section  members  are  shown  at  the  University  of  Florida  School  of  Law 
as  they  prepared  to  present  a  program  to  law  students.  From  left  are  Robin  Gibson, 
Lake  Wales,  Bill  Loucks,  Daytona  Beach,  Leonard  Gilbert,  Tampa,  Bob  Pleus,  Orlando, 
Jim  Gilbert,  Ft.  Lauderdale,  F.  E.  Steinmeyer  III,  Tallahassee.  Jerry  Surfus,  Sarasota, 
(second  from  right,  second  photo)  answers  questions  by  Stetson  University  College  of 
Law  students  following  the  Young  Lawyers  Section  program  in  St.  Petersburg. 


vrs  Section  News 


Materials  were  prepared  and  dis¬ 
tributed  which  included  a  sample 
resume,  statistical  data  on  starting 
salaries,  lawyer  to  population  ratios 
and  geographic  information. 

The  program  was  prepared  and 
presented  as  an  experiment  to  deter¬ 
mine  whether  or  not  it  should  be  con¬ 
tinued  and  if  so,  how  it  could  be  im¬ 
proved.  Questionnaires  were  distrib¬ 
uted  and  the  program  received  some 
very  helpful  constructive  criticism. 
Two  hundred  nineteen  question¬ 
naires  were  filled  out  and  returned 
and  100  percent  of  those  replying  felt 
that  it  would  be  beneficial  for  the 
programs  to  be  continued.  We  would 
like  to  acknowledge  the  generous 
comments  of  the  administrations  of 
the  law  schools  and  we  appreciate 
their  invitations  to  return. 

Special  thanks  should  be  given  to 
the  numerous  young  lawyers  who 
traveled  great  distances  at  personal 
and  financial  sacrifice  to  make  the 
programs  possible. 

Robin  Gibson 


LAW  SCHOOL  PROGRAMS 

Important  decisions  are  hard  to 
make,  especially  without  the  benefit 
of  background  and  experience.  This  is 
the  plight  of  the  law  student  when  he 
is  called  upon  to  decide  what  kind 
of  law  he  would  like  to  practice, 
where  he  wants  to  live  and  with 
whom  he  will  associate  himself— all 
with  very  little  prior  knowledge  of  the 
facts  upon  which  to  base  his  decisions. 

The  Young  Lawyers  Section  or¬ 
ganized  a  program  designed  to  help 
take  the  chance  out  of  these  decisions. 

The  program  was  presented  last 
February  and  March  to  310  students 
in  three  law  schools.  Each  program 
consisted  of  a  panel  of  young  law¬ 
yers  practicing  various  types  of  law 
in  firms  of  different  sizes  from  all 
sections  of  Florida. 

The  panelists  discussed  the  charac¬ 
teristics  of  the  law  practice  in  their 
areas  and  special  topics  such  as  inter¬ 
views,  opening  an  office  out  of  law 
school  and  the  attributes  of  large  and 
small  firms. 
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CONTINUING  LEGAL  EDUCATION 


CLE 

PRESENTS 


Preston  W.  DeMilly, 
Acting  Director 


Florida  Judicial  Seminar 

The  Florida  Circuit  judges’  Confer¬ 
ence,  with  the  National  College  of 
State  Trial  Judges  and  The  Florida 
Bar,  Continuing  Legal  Education 
Committee,  will  conduct  a  three-dav 
Florida  judicial  Seminar  at  the  An¬ 
nual  Convention  of  The  Florida  Bar. 
Circuit  Judge  Ben  F.  Overton,  of  St. 
Petersburg,  is  the  chairman  of  the 
seminar. 

The  speakers,  and  their  topics  are 
as  follows: 

Henry  P.  Trawick,  Jr.— Civil  Practice 
&  Procedure— Procedural  Bides 
Lamar  G.  Warren— Special  Pretrial 
Problems,  etc. 

Judge  John  A.  H.  Murphree— 
Mechanics  of  Trial 
Hayford  O.  Enwall  —  Evidence  —  Ex¬ 
ceptions  to  the  Hearsay  Rule 
Chester  Bedell  —  Civil  Jurv  Instruc¬ 
tions 

Albert  J.  Datz— Criminal  Practice  & 
Procedure— General  New  Rules 
Judge  P.  Richard  Thomas— New  De¬ 
velopments  in  Criminal  Law 
Judge  George  E.  Schulz— Practical 
Problems  in  Criminal  Procedure 
Justice  Campbell  Thomal— Criminal 
Rule  I  Proceedings 
Judge  Wallace  Sample— Criminal  Jury 
Instructions 

Judge  Alfred  T.  Sulmonetti— Judicial 
Community  Relations 


Judge  C.  Pfeiffer  Trowbridge— Do¬ 
mestic  Relations 

Judge  John  T.  Wigginton— Contempt 
Leroy  L.  Steinheimer,  Jr.— Uniform 
Commercial  Code 
The  seminar,  which  is  restricted  to 
attendance  by  invitation  only,  will  be 
held  in  the  French  Room  of  the  Hotel 
Fontainebleau  in  Miami  Beach  on 
June  21,  22,  23,  1967.  It  is  anticipated 
that  some  150  circuit  and  court  of 
record  judges  will  attend. 

Florida  Standard  Jury  Instructions 

The  Supreme  Court  of  Florida’s 
Committee  on  Standard  Jury  Instruc¬ 
tions  recently  submitted  to  the  court 
its  proposed  instructions  for  use  in 
civil  negligence  cases.  In  an  order 
dated  April  19,  1967,  the  court  gen¬ 
erally  approved  “the  theory  and  tech¬ 
nique  of  charging  civil  juries  as 
recommended  by  the  committee”  and 
authorized  their  publication  and  use. 

The  Supreme  Court  made  it  clear 
in  its  order  that  it  was  not  adjudging 
that  the  legal  principles  embodied  in 
the  instructions  correctly  state  the  law 
of  Florida.  It  left  to  the  trial  judges 
the  right  and  responsibility  to  reject 
or  modify  an  instruction  if  found  to 
be  erroneous  or  inadequate. 

A  new  Florida  Rule  of  Civil  Pro¬ 
cedure,  to  be  effective  April  19,  1967, 
was  adopted  by  the  Supreme  Court 
authorizing  the  use  of  the  proposed 
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instructions.  The  court  also  instructed 
that  any  correction  or  revision  should 
be  communicated  to  the  Director  of 
Continuing  Legal  Education  of  The 
Florida  Bar  by  trial  judges  and  trial 
counsel.  The  proposal  will  be  studied 
by  the  Court’s  Committee  on  Stand¬ 
ard  Jury  Instructions. 

Copies  of  the  standard  instructions 


are  being  distributed  to  trial  judges  in 
the  state.  Lawyers  can  purchase  a 
copy  at  the  Bar  Convention,  or  order 
copies  through  the  Continuing  Legal 
Education  department  of  The  Florida 
Bar.  The  instructions  are  contained  in 
an  attractive,  sturdy  7-ring  binder 
with  helpful  index  tabs.  An  order 
form  appears  below. 


ORDER  FORM 

Please  send  me _ copy  ( copies )  of 

FLORIDA  STANDARD  JURY  INSTRUCTIONS 


Name 

Address 

City  State  Zip 

Make  checks  of  $15.00  payable  to:  Continuing  Legal  Education 

Mail  to:  Continuing  Legal  Education 
The  Florida  Bar 
Tallahassee,  Florida  32304 


Committee  Reports 

WORLD  PEACE  THROUGH  LAW 

The  Committee  on  World  Peace 
Through  Law  has  had  no  meetings 
during  the  year.  The  activities  of  this 
committee  have  revolved  around  two 
areas: 

1.  Larging  of  additional  member¬ 
ships  in  the  World  Peace  Through 
Law  Center.  Regular  memberships 
in  this  fine  and  useful  organization 
are  $10.00  per  year.  There  are  pres¬ 
ently  46  members  of  The  Florida  Bar 
enrolled  in  the  World  Peace  Through 
Law  Center.  While  this  is  an  excel¬ 
lent  start,  this  committee  hopes  that 
a  much  larger  number  will  become 
members  during  the  coming  year. 


2.  Circularization  of  reminders  of 
the  Geneva  World  Conference  to  be 
held  July  9-14,  1967,  at  Geneva,  Swit¬ 
zerland. 

A.  Bhadfohd  Smith 

Chairman 

NOTE:  The  combined  report  of  the 
Committees  on  Legal  Education  and 
Admissions  to  the  Bar  and  Strengthen¬ 
ing  Legal  Education,  which  appeared 
in  the  May  issue  of  the  Journal,  was 
prepared  by  Edward  S.  Hemphill  of 
Jacksonville,  chairman  of  a  subcom¬ 
mittee  on  legal  ethics.  He  was  assisted 
by  Richard  Van  Harrison  of  Sarasota, 
Joseph  A.  McClain,  Jr.,  Tampa,  and 
Ernest  W.  Welch,  Panama  City. 
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Business — Commercial  Paper 
— Extensions  of  Payment 

The  defendant  appellant  Bleaklev 
was  the  personal  endorser  of  a  prom¬ 
issory  note  made  hv  another  in  favor 
of  the  plaintiff  appellee.  On  several 
occasions,  and  for  adequate  consider¬ 
ation,  the  due  date  of  the  note  was 
extended.  The  note  provided  in  part 
that 

Each  of  us,  whether  maker,  surety, 
guarantor  or  endorser,  hereby  severally 
waives  all  rights  of  homestead  exemp¬ 
tion,  and  of  presentment  and  demand 
for  payment,  protest,  notice  of  protest 
and  notice  of  dishonor  and  consents  that 
this  note,  or  anv  part  hereof,  max’  be 
extended  without  further  notice. 

The  appellant 
sought  to  avoid  lia- 
bility  for  payment 
of  the  note  on  the 
ground  that  he 
had  neither  re¬ 
ceived  notice  of 
the  extensions,  nor 
had  there  been  a 
consent  to  more 
than  one  extension 
by  virtue  of  the  provisions  in  the  note. 


The  lower  court  held  that  the  exten¬ 
sion  agreement  in  the  note  was  a 
waiver  of  any  rights  to  object  to  any 
extension  and  entered  a  final  sum¬ 
mary  judgment  against  the  defendant 
on  which  an  appeal  was  taken. 

The  District  Court  of  Appeal  for 
the  Second  District  of  Florida,  citing 
to  the  case  of  Anderson  v.  Trueman, 
130  So.  12,  affirmed  the  decision  of 
the  lower  court.  The  court  concluded 
that  where  such  extension  agree¬ 
ments  were  contained  in  a  note,  the 
rule  as  to  discharge  of  sureties  has  no 
application. 

The  court  noted  that  the  question 
in  this  case  arose  before  the  passage 
of  the  Uniform  Commercial  Code 
Section  673.03-118(6),  and  therefore 
it  was  not  governed  by  the  Uniform 
Commercial  Code,  under  the  terms  of 
which  consent  to  extension,  unless 
otherwise  specified,  authorizes  only 
a  single  extension  for  not  longer  than 
the  original  period.  Bleaklety  v.  Sara¬ 
sota  Bank  Trust  Company,  194 
So.2d  918.  (2  D.C.A.  1967) 

Foreign  Corporations — Doing  Business 
— Service  of  Process 

The  plaintiffs  Sapp  contracted  for 
the  improvement  of  their  business 
property,  under  which  contract  Ever- 
shield  Liquid  Tile,  a  Florida  corpora¬ 
tion,  was  a  subcontractor  in  the  appli¬ 
cation  of  liquid  tile.  Evershield  Liq¬ 
uid  Tile  sold,  dispensed  and  serviced 
a  resin  substance  manufactured  by  a 
Maryland  corporation,  Evershield 
Products,  Inc. 

The  plaintiffs  brought  suit  against 
the  two  corporations,  one  as  the  man¬ 
ufacturer  and  the  other  as  the  servic¬ 
ing  medium,  alleging  that  the  material 


This  column  is  edited  this  month  hi /  Sheldon 
Rosenberg  of  North  Miami  on  behalf  of  the 
Corporation,  Banking  and  Business  Law 
Committee,  Davisson  F.  Dunlap,  Jackson¬ 
ville,  chairman. 


ROSENBERG 
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was  defective  and  had  caused  them 
damage.  Individual  summonses  for 
each  corporation  were  served  in  Ft. 
Lauderdale  upon  “George  Skadding, 
president  of  said  corporation.”  That 
is  as  president  of  the  Maryland  cor¬ 
poration  and  also  the  Florida  corpora¬ 
tion. 

Evershield  Products,  Inc.,  made  no 
appearance,  default  was  entered 
against  it  upon  an  ex  parte  trial  and 
the  jury  rendered  a  verdict  against 
both  corporations  for  $12,500.  There¬ 
after,  Evershield  Products,  Inc.,  peti¬ 
tioned  the  circuit  court  alleging  that 
Skadding  was  not  its  president,  that 
the  corporation  was  never  served  with 
process  through  the  Secretary  of 
State’s  office,  that  it  did  not  do  busi¬ 
ness  and  that  it  had  no  place  of  busi¬ 
ness  and  no  resident  agent  in  the 
State  of  Florida,  and  that  it  had  no 
relationship  with  Evershield  Liquid 
Tile.  The  petition  prayed  that  the 
verdict  and  judgment  be  amended  to 
strike  Evershield  Products,  Inc.,  as  a 
party.  After  a  full  hearing  and  taking 
of  testimony,  the  circuit  judge  af¬ 
firmed  the  verdict  and  judgment 
against  Evershield  Products,  Inc.,  and 
made  findings  of  fact  which  included: 
( 1 )  That  Evershield  Products,  Inc., 
was  duly  served  with  a  complaint  and 
summons  “by  service  upon  an  agent 
of”  the  corporation  transacting  busi¬ 
ness  for  it  in  the  State  of  Florida;  ( 2 ) 
that  Evershield  Products,  Inc.,  “did 
business  in  the  State  of  Florida 
through  a  broker,  jobber  or  distribu¬ 
tor,”  namely  Evershield  Liquid  Tile, 
and  that  strong  economic  ties  existed 
between  them;  (3)  that  Evershield 
Products,  Inc.,  had  prior  notice  of  the 
suit  and  an  opportunity  to  defend  and 
that  the  officers  of  Evershield  Prod¬ 
ucts,  Inc.,  had  received  a  copy  of  the 
complaint  and  summons  by  registered 
mail. 


The  District  Court  of  Appeal  held 
that  the  requirements  of  procedural 
due  process  and  the  governing  Flor¬ 
ida  Statutes  were  substantially  com¬ 
plied  with.  Citing  to  the  “Florida  Long 
Arm  Jurisdiction  Statutes”  and  specif¬ 
ically,  F.S.  47.16  and  F.S.  47.17,  the 
court  observed  that  if  a  foreign  cor¬ 
poration  has  no  officers,  directors  or 
agents  in  Florida,  that  service  might 
be  made  upon  any  agent  transacting 
business  for  it  in  this  state.  By  a  find¬ 
ing  of  fact,  the  circuit  court  had  de¬ 
termined  that  Evershield  Products, 
Inc.,  did  business  through  Evershield 
Liquid  Tile  as  its  broker,  jobber  or 
distributor  and  that,  consequently, 
service  upon  George  Skadding  con¬ 
stituted  good  service  upon  Evershield 
Products,  Inc.  This  was  particularly 
true  because  Evershield  Products, 
Inc.,  had  notice  of  the  suit  and  an 
opportunity  to  defend  it  in  that  its 
officers  had  received  a  copy  of  the 
complaint  and  summons  by  registered 
mail. 

Evershield  Products  had  the  right 
to  have  the  validity  of  such  service 
tested  in  the  circuit  court  without 
submitting  itself  to  the  jurisdiction  of 
the  court  on  the  merits,  but  having 
ignored  the  service  of  process  upon 
it,  it  could  not  now  be  permitted  to 
complain  that  such  service  was  in¬ 
effective  after  a  judgment  had  been 
rendered  upon  it.  Evershield  Prod¬ 
ucts,  Inc.,  v.  Sapp,  195  So.2d  10  (2 
D.C.A.  1967). 

Banking — Deposit  Misappropriation  by 
Depositor’s  Office 

The  appellant  corporation  opened  a 
bank  account  with  the  appellee  serv¬ 
ing  on  the  latter  a  corporate  resolu¬ 
tion  giving  broad  powers  to  the  bank 
“to  accept,  honor  and  pay  without 
further  inquiry,  all  checks  and  other 
orders  for  the  payment  or  withdrawal 
of  money  deposited  with  said  bank  in 
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the  name  of  this  corporation  .  .  and 
which  authorized  solely  its  president 
to  sign  the  checks  of  the  corporation. 
The  president  misappropriated  the 
corporate  funds  and  the  plaintiff  ap¬ 
pellant  filed  a  complaint  against  the 
appellee  bank  seeking  to  recover  such 
funds.  A  summary  final  judgment  was 
entered  in  favor  of  the  bank  and  ap¬ 
pealed. 

There  was  no  contention  that  the 
bank  was  guilty  of  any  active  negli¬ 
gence,  fraud  or  collusion  in  honoring 
the  checks,  and  in  the  absence  of 
such,  the  bank  was  not  liable  to  the 
corporation  for  monies  drawn  upon 
corporate  checks  signed  bv  a  duly 
authorized  officer  pursuant  to  the 
corporate  resolution.  The  court  af¬ 


firmed  the  final  summary  judgment. 
S  &  U  Corporation  v.  Miami  Beach 
First  National  Bank,  196  So. 2d  194 
(3  D.C.A.  1967). 

Trade  Regulation — Unfair  Competition 

In  a  suit  by  the  plaintiffs  Broward 
Hurricane  Panel  Co.,  Inc.,  and  Gold 
Coast  Awnings  &  Shutters,  Inc., 
against  the  defendant  Richard  Feller 
d/b/a  Gold  Coast  Hurricane  Panel 
Co.,  the  defendant  was  properly  en¬ 
joined  from  using  the  words  “Gold 
Coast”  in  such  circumstances  and  in 
such  manner  as  to  pass  off  his  goods 
as  those  of  the  plaintiffs  in  all  promo¬ 
tion  and  advertising  of  his  produce. 
Feller  v.  Broward  Hurricane  Panel 
Co.,  Inc.,  et.  al,  196  So.2d  7  (4  D.C.A. 
1967). 


60-Day  Open 
Enrollment  Period 
Announced 

The  Group  Insurance  Committee 
tor  The  Florida  Bar  has  worked  out 
an  arrangement  with  the  Commercial 
Insurance  Company  of  Newark,  N.  J., 
to  have  a  Special  60-Day  Open  En¬ 
rollment  Period  for  members  residing 
in  Circuits  1,  2,  3,  4,  5,  7,  8,  9,  and 
14,  and  out-of-state  members  on  its 
group  Disability  Income  plan.  The 
program  was  launched  June  1  and 
mailings  have  been  sent  to  members 
of  these  circuits.  The  other  circuits 
throughout  the  state  just  recently 
completed  a  similar  Open  Enrollment 
Period. 

There  are  many  members  of  the 
Bar  who  are  not  presently  insured  in 
the  state  disability  program,  and  this 
Open  Enrollment  Period  will  give 
them  an  opportunity  to  participate 
in  one  of  the  plans  available.  It  will 
also  enable  some  of  the  members  who 
are  already  insured  under  the  pro¬ 
gram  to  increase  the  amount  of  week¬ 
ly  indemnity  they  desire,  or  switch  to 
a  broader  plan  if  they  have  not  al¬ 
ready  done  so.  In  addition,  it  will 
give  those  members  who  are  unin- 
surable  an  opportunity  to  purchase  a 
limited  policy  from  the  company,  pro¬ 
vided  40%  of  the  membership  not 
now  insured  enroll  in  the  program 
during  this  Special  Open  Enrollment 
Period. 

The  Disability  Income  plan,  in 
force  with  The  Florida  Bar  for  over 
20  vears,  offers  three  different  plans 
with  indemnity  amounts  ranging  from 
850  to  $250  per  week.  Plan  5-2  is 
short-term  coverage  which  pays  for  as 
long  as  five  years  on  any  one  accident 
and  two  years  on  any  one  illness; 


Plan  L-7  pays  lifetime  accident  and 
seven  years  on  any  one  illness;  and 
Plan  L-65  pays  lifetime  accident  and 
sickness  to  age  65.  The  weekly  indem¬ 
nity  benefits  begin  immediately  on  ac¬ 
cident  and  on  the  8th  day  on  illness, 
unless  the  member  is  a  patient  in  the 
hospital  prior  to  the  8th  day,  in  which 
case  benefits  would  begin  the  day  the 
member  goes  to  the  hospital.  Premi¬ 
um  discounts  are  offered,  however, 
for  those  members  who  are  not  inter¬ 
ested  in  immediate  coverage  and  who 
wish  their  benefits  to  begin  after  a 
waiting  period  of  4  weeks,  8  weeks, 
13  weeks,  or  26  weeks. 

The  Disability  Income  program  has 
enjoyed  wide  acceptance  from  mem¬ 
bers  from  all  parts  of  the  state,  and  is 
administered  by  Mr.  Robert  Travis, 
president  of  Association  Croup  Un¬ 
derwriters,  Inc.,  in  Jacksonville.  All 
servicing  is  done  out  of  the  Jackson¬ 
ville  office,  including  the  payment  of 
claims.  Inquiries  should  be  directed 
to  Mr.  Travis,  Post  Office  Box  27038, 
Jacksonville,  Florida  32205. 


Banker,  Lawyer,  Merchant,  Chief? 

It  you  are  not  actively  practicing  law, 
chances  are  you  are  a  banker,  run  a 
title  or  mortgage  company,  head  an 
insurance  company,  or  provide  other 
services  your  legal  training  particularly 
qualifies  you  for. 

The  best  prospects  for  your  business 
are  your  fellow  members  of  the  Bar! 
Direct  your  promotional  message  to 
your  profession,  to  the  people  who 
make  the  decisions. 

You  can  advertise  economically  to 
the  select  readership  of  The  Florida 
Bar  Journal. 

Circulation  now  includes  10,200  law¬ 
yers,  judges,  state  officials,  newspaper 
editors,  libraries  and  other  interested 
persons. 

For  advertising  rates  write 

The  Florida  Bar  Journal 
Tallahassee,  Florida  32304 
Telephone  (904)  222-5286 
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News  and  Notes 

Lawyers’  Title  Guaranty  Fund 

(By  the  staff  of  Lawyers’  Title  Guaranty  Bund,) 


1968  Assembly  .  .  .  The  Fourth  An¬ 
nual  Assembly  of  the  members  of 
Lawyers’  Title  Guaranty  Fund  has 
been  scheduled  for  February  29 
through  March  2,  1968,  to  be  held  at 
the  Robert  Meyer  Motor  Inn,  Or¬ 
lando.  Fund  members  are  urged  to 
mark  their  calendars  now.  Complete 
information  including  registration  and 
hotel  reservation  blanks  will  be  dis¬ 
tributed  to  all  Fund  members  at  a 
later  date. 

Law  School  Workshop  .  .  .  This 
year’s  Title  Examination  Workshops 
for  real  property  students  were  con¬ 
cluded  on  Saturday,  April  29,  with  a 
presentation  at  Stetson  University 
College  of  Law  in  St.  Petersburg.  In 
attendance  from  Fund  Headquarters 
were  staff  attorneys  G.  Robert  Arnold, 
Robert  B.  Bratzel,  Edward  I.  Lack 
and  Robert  H.  Threadgill.  The  work¬ 
shop  was  conducted  with  the  coopera¬ 
tion  of  real  property  Professor  Everett 
E.  Cushman.  The  accompanying 
photograph  was  taken  at  the  Title 
Examination  Workshop  conducted  at 
the  University  of  Miami  School  of 


Law  on  April  22.  It  shows,  from  left 
to  right:  Law  Professor  Ralph  E. 
Boyer,  law  student  Thomas  Spencer, 
Fund  Title  Attorney  Robert  H. 
Threadgill,  and  law  students  Linda 
DePree  and  Edward  J.  Waldron. 

July  4  Holiday  ...  In  order  that 
Fund  Headquarters’  personnel  may 
enjoy  a  three-dav  holiday  with  their 
families,  they  will  work  on  Saturday, 
July  1,  in  lieu  of  Monday,  July  3. 
Fund  Headquarters  will  close  at  4:30 
p.m.  on  Saturday,  July  1,  and  re-open 
after  the  holiday  on  Wednesday 
morning,  July  5,  at  8:30  a.m. 

Fund  Meetings  .  .  .  Fund  President 
Emeritus  Hewen  A.  Lasseter  accom¬ 
panied  bv  Fund  Area  Field  Repre¬ 
sentative  Harry  K.  Holcomb  has  been 
conducting  a  series  of  meetings  of 
fund  members  in  various  parts  of  the 
state,  bringing  the  lawyers  up  to  date 
on  recent  Fund  activities  and  related 
matters  of  interest.  Meetings  have 
been  conducted  in  Leesburg,  Ocala, 
St.  Augustine,  Lake  City,  Gainesville, 
DeLand,  Davtona  Beach,  Tallahassee, 
Marianna,  Panama  City,  Pensacola, 
Titusville,  Cocoa  Beach,  Melbourne, 
Vero  Beach,  Fort  Pierce,  and  Stuart. 

Legal  Secretaries  Convention  .  .  . 
Mary  C.  Bolton,  office  supervisor  at 
Fund  Headquarters,  represented  The 
Fund  at  the  convention  of  the  Florida 
Association  of  Legal  Secretaries  held 
at  Clearwater  April  28-30.  Mrs.  Bolton 
has  long  been  active  in  both  the  state¬ 
wide  organization  and  the  Orange 
County  Association  of  Legal  Secre- 
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taries,  having  served  as  both  treasurer 
and  vice  president  of  the  latter  group. 

ARTPA  Meeting  .  .  .  Fund  Field 
Services  Officer  Robert  B.  Bratzel  rep¬ 
resented  The  Fund  at  the  recent  mid¬ 
year  meeting  of  the  Attorney-Related 
Title  Plant  Association  held  in  Tam¬ 
pa.  One  of  the  highlights  of  the  meet¬ 
ing  was  the  opportunity  for  the  plant 
managers  from  throughout  the  state 
to  tour  the  facilities  of  Lawyers’  Title 
Services,  Inc.,  of  Hillsborough  Coun¬ 
ty.  They  were  guided  through  the 
plant  by  William  N.  Covington,  Jr., 
executive  vice  president  of  the  Tampa 
plant. 

Plaque  Presented  ...  At  the  April 
20  breakfast  meeting  of  Fund  mem¬ 
bers  conducted  in 
Lake  City,  W. 
Brantley  Brannon 
was  presented  with 
a  special  plaque  in 
appreciation  of  his 
services  as  Fund 
Trustee  for  the  3rd 
Judicial  Circuit 
from  1962  to  1965. 
brannon  The  present  Fund 
Trustee  for  the  3rd  Judicial  Circuit 
is  Madison  attomey  Ernest  M.  Page, 
Jr.,  who  was  elected  for  a  three-year 
term  commencing  July  1,  1965. 

Title  Note  by  a  Fund  Attorney  .  .  . 
MECHANICS  LIENS  .  .  .  There  are 
several  cases  construing  Chapter  84, 
Florida  Statutes  (1963),  which  may 
be  of  interest.  A  sub-subcontractor 
does  not  have  a  lien  under  the  act. 
/.  P.  Driver  Company  v.  C/axton,  193 
So.2d  440  ( Fla.  App.  1967 ) .  A  sub¬ 
contractor  in  order  to  have  a  lien  un¬ 
der  the  act  must  give  the  45-day 
mandatory  notice  to  the  owner  re¬ 
quired  bv  Section  84.061  (2)  (a)  F.S., 
even  though  the  owner  does  not  re¬ 
cord  a  notice  of  commencement  and 


the  contractor  does  not  give  the  own¬ 
er  an  affidavit  as  required  by  Section 
84.061  (3)  (d)  F.S.  and  must  file  a 
claim  of  lien  as  required  by  Sections 
84.051  and  84.081  F.S.  Halifax  Con¬ 
struction  Company  v.  Chastain  Groves, 
Inc.,  192  So.2d  15  (Fla.  App.  1966). 
Recording  a  notice  of  abandonment 
as  required  by  Section  84.071  (4)  F.S. 
is  mandatory  before  the  benefits  of 
the  statute  are  available  to  the  owner. 
John  T.  Wood  Homes,  Inc.,  o.  Air 
Control  Products,  Inc.  177  So. 2d  709 
(Fla.  App.  1965). 

NEW  MEMBERS 
SINCE  LAST  REPORT: 
Fromberg,  Lynn  W.,  Miami 
Fromberg,  Malcolm  H.,  Miami 
Goodfriend,  Sam,  Jacksonville 
Hector,  Louis  J.,  Miami 
Hewitt,  Robert  G.,  Miami 
Johnson,  Robert  M.,  Sarasota 
McCauley,  DeWavne,  Cocoa 
Rose,  Walter  T.,  Jr.,  Cocoa  Beach 
Stolar,  Leonard  U.,  Miami  Beach 
Toomey,  Paul  Reed,  Miami 
Wood,  Gaylord  A.,  Jr.,  Ft.  Lauderdale 


Our  courts  of  law  find  the  objective 
analysis  of  Ph  D.  economists  to  be  of 
genuine  value  in  establishing  reasonable 
monetary  damages  in  negligence  cases 
involving  human  injury  or  death. 

ESCI  offers  a  nationwide  network  of 
expert  economic  witnesses  experienced 
in  appraising  all  monetary  damages 
and  in  effective  courtroom  presentation 
Let  us  set  up  an  exploratory 
conference  to  discuss  your  specific  need 
at  no  cost  or  obligation 


ECONOMIC  A  STATISTICAL  CONSULTANTS.  INC. 

Write  or  phone  D.  Carl  Deiter.  President. 

Bo«  17184/Tampa  Florida  33612/Tel  (813)  935-7028 
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James  T.  Norton  has  been  named 
municipal  judge  of  Green  Cove 
Springs,  and  S.  E.  Wasson ,  Levy 
County  prosecuting  attorney,  was  se¬ 
lected  by  Chiefland  city  commission¬ 
ers  as  their  new  city  judge. 

A  steady  increase  in  court  cases  in 
Lee  County  and  plans  to  expedite 
litigation  were  discussed  by  Circuit 
judge  Archie  Odom  before  the  Cape 
Coral  Democratic  Club  recently.  He 
revealed  that  there  had  been  an  in¬ 
crease  in  cases  from  500  in  1955  to 
1543  last  year  and  an  indication  of 
1800  this  year.  He  observed  that  there 
should  not  be  more  than  1000  cases  a 
year  to  insure  adequate  handling. 

The  Florida  County  judges  Asso¬ 
ciation  will  hold  its  summer  confer¬ 
ence  at  the  new  Holiday  Inn  in  Miami 
Beach  July  19-22.  The  Florida  Coun¬ 
cil  of  Juvenile  Court  judges  will  meet 
with  the  county  judges  on  the  21st. 
Election  of  officers  will  be  held  at 
this  time. 

After  nearly  22  years  on  the  bench, 
Judge  G.  Bouden  Hunt  of  the  Polk 


County  Juvenile  and  Domestic  Rela¬ 
tions  Court  has  himself  been  judged 
by  his  peers.  Judge  Hunt  has  been 
named  recipient  of  the  Walter  Scott 
Criswell  Award  for  his  distinguished 
service  in  the  Juvenile  Courts  of 
Florida. 

Judge  Thomas  E.  Lee,  a  member 
of  the  Miami  Shores  Chamber  of 
Commerce,  is  the  author  of  an  article 
“Behind  the  Bench  ’  which  appeared 
in  the  Miami  Shores  Chamber  of  Com¬ 
merce  Newsletter  recently. 

The  11th  Annual  Traffic  Court  Con¬ 
ference  was  held  May  25-27  at  the 
Colonial  Inn,  St.  Petersburg  Beach.  It 
was  sponsored  by  the  Florida  Mu¬ 
nicipal  Judges  Association  and  con¬ 
ducted  by  the  Office  of  Continuing 
Education,  Florida  State  University. 

judge  George  Nachu alter,  president 
of  the  Municipal  Judges  Association, 
opened  the  three-day  session  with 
orientation  Mav  26.  judge  Thomas  II. 
Barkdull,  Jr.,  Third  District  Court  of 
Appeal,  discussed  the  proposed  state 
constitution  as  it  refers  to  the  courts. 


It’s  Doctor  of  Laws  now  for 
Chief  Justice  Campbell  Thornal  of 
the  Florida  Supreme  Court,  right, 
shown  receiving  an  honorary 
LL.D.  degree  from  Dr.  Charles  T. 
Thrift  Jr.,  president  of  Florida 
Southern  College,  Lakeland.  The 
Chief  Justice,  a  trustee  of  Florida 
Southern,  was  the  commence¬ 
ment  speaker  May  8. 
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Chief  Justice  Campbell  Thornal  ad¬ 
ministered  the  oath  of  office  to 
Robert  S.  Appleton,  Marathon,  new 
judge  of  the  Monroe  County  Criminal 
Court  of  Record.  He  was  appointed 
by  Governor  Claude  Kirk,  Jr.,  to 
succeed  the  late  Judge  J.  Y.  Porter 
IV  on  May  26  and  was  sworn  in  the 
same  day  at  the  Supreme  Court  in 
Tallahassee. 


and  John  A.  Sheb,  Florida  League  of 
Municipalities  Committee  on  Consti¬ 
tutional  Amendments,  gave  his  reac¬ 
tion  to  the  proposed  changes. 

ABA  Traffic  Court  Program  Direc¬ 
tor  James  P.  Economos  reported  on 
the  ABA's  traffic  court  study  in  Flor¬ 
ida  in  relation  to  constitutional  re¬ 
vision. 

On  May  27,  Judge  Robert  M.  Deehl 
of  the  Dade  County  Metropolitan 
Court  discussed  implications  of  pend¬ 
ing  or  recently  enacted  legislation  for 
traffic  court  judges,  and  Judge  Ray¬ 
mond  L.  Simpson,  Jacksonville  Beach, 
discussed  the  Federal  Highway  Safety 
Act  of  1966  and  the  traffic  courts. 
Taking  part  in  a  question  and  answer 
period  were  Judges  Nachicalter,  Simp¬ 


son  and  Walter  Lebowitz.  The  con¬ 
ference  was  concluded  with  a  banquet 
during  which  Secretary  of  State  Tom 
Adams  spoke.  Judge  John  A.  Rhoades 
was  in  charge  of  local  arrangements 
for  the  conference. 


Press  clippings  from  all  Florida  publications 
of  Legislative,  Legal,  Political  trends  at 
reasonable  rates.  For  brochure,  details.  .  .  . 

FLORIDA  CLIPPING  SERVICE 
Box  10278  •  TAMPA  33609  •  831-0961 


MEANS  MEMBER  APPRAISAL  INSTITUTE 


MEMBERS  OF  FLORIDA  CHAPTER  NO.  2  OF  THE  AMER¬ 
ICAN  INSTITUTE  OF  REAL  ESTATE  APPRAISERS  ARE 
LISTED  IN  THE  JANUARY  1967  ISSUE  OF  THE  FLORIDA 
BAR  JOURNAL 
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At  your  immediate  command  .  .  . 
an  instantaneous  unfolding  of 
current  Florida  law. 


The  FLORIDA  PLAN  for  Total  Client  Service 


The  Lawyers  Co-operative  Publishing  Co.  Rochester,  N.Y.  14603 
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Local  Bar  Associations 

The  Miami  Beach  Bar  Association 
recently  honored  former  Municipal 
Court  judge  Albert  Saperstein  for  his 
15  years  service  by  placing  his  por¬ 
trait  in  the  city  courtroom  at  100 
Meridian  Avenue. 

Janies  W.  Cullis  was  elected  presi¬ 
dent  of  the  Sarasota  County  Bar  As¬ 
sociation  in  April.  Other  officers 
elected  were  V.  Morris  Smith,  Jr., 
vice  president;  Evelyn  M.  Gobbie, 
secretary;  Eugene  B.  C  a  wood,  treas¬ 
urer,  and  William  T.  llarrison,  Jr., 
president-elect. 

Attorney  General  Earl  Faircloth 
addressed  the  St.  Petersburg  Bar  As¬ 
sociation  April  27  at  its  installation 
banquet.  He  outlined  a  proposed  bill 
which  would  allow  the  state  to  dis¬ 
solve  any  corporation  “owned  or  fi¬ 
nanced  by  known  racketeers.”  Officers 
installed  included:  William  Gay, 
president;  Eduard  A.  Turville,  presi¬ 
dent-elect;  John  E.  M.  Ellis,  secre¬ 
tary;  and  John  L.  Green,  Jr.,  treasurer. 

Fletcher  G.  Rush,  president  of  The 
Florida  Bar,  spoke  to  the  Martin 
County  Bar  Association  on  Friday, 
May  5.  His  subject  was  "The  Florida 
Bar— Its  Programs  and  its  Problems.” 

Thomas  Meyers  was  recently  elect¬ 
ed  president  of  the  Tampa-Hills- 
borough  Junior  Bar  Association.  The 
Bar  also  elected  Charles  Scruggs,  vice 
president;  Bob  Mitcham,  secretary; 
Gerald  Bee,  treasurer;  Bert  Grandoff, 
sergeant-at-arms;  and  I^eonard  Gil¬ 
bert,  Gerry  Gordon  and  Steve  Ross, 
directors. 


The  Dade  County  Bar  Association 
had  a  joint  meeting  with  its  Young 
Lawyers  Section  May  15  at  the  Du¬ 
Pont  Plaza  Center.  The  Legislative 
Committee  of  DCBA  recommended 
that  Article  5  of  the  proposed  Con¬ 
stitution  be  discussed  by  representa¬ 
tives  of  the  courts  at  a  general  mem¬ 
bership  meeting.  Circuit  Judge  Grady 
L.  Crawford  spoke  against  Article  5. 
|udge  Jack  Turner,  Criminal  Court  of 
Record,  spoke  for  the  Article. 
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Corporation  1>1L  Service  Co. 

Why 
do  more 
companies 
incorporate  in 

DELAWARE? 

Economy— Flexibility 
Stability  in  all  corporate  matters 

Attorneys  —  for  free  digest 
of  law,  precedents, 
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CORPORATION 
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Market  St.  Delaware 
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The  Dade  County  Bar  Association 
invites  all  members  of  The  Florida 
Bar  to  attend  the  dedication  of  its 
new  permanent  headquarters  building 
at  111  N.W.  First  Avenue,  Miami,  at 
3:30  p.m.,  Wednesday,  June  21. 

Robert  L.  Floyd,  president  of  the 
Dade  County  Bar  Association,  in  ex¬ 
tending  the  invitation,  announced  that 
a  committee  for  the  dedication  cere¬ 
monies  has  been  appointed  with 
M.  Lewis  Hall,  Jr.,  president-elect,  as 
chairman.  Committee  members  in¬ 
clude  James  L.  Armstrong  111,  Sidney 
Aronovitz,  Edward  J.  Atkins,  Joseph 
Gassen,  Michael  M.  Isenberg,  Charles 
A.  Kimbrell  and  Sam  I.  Silver. 

“We  are  pleased  to  hold  our  head¬ 
quarters  dedication  on  June  21,” 
Judge  Floyd  stated,  “because  this  date 


marks  the  opening  in  this  area  of  The 
Florida  Bar  Convention,  which  will 
enable  most  members  to  attend  our 
ceremonies.” 

“Judge  David  W.  Dyer  of  the  Fifth 
Circuit  Court  of  Appeals  will  be  prin¬ 
cipal  speaker  and  our  dedication  pro¬ 
gram  will  include  a  number  of  other 
interesting  aspects,”  Judge  Floyd 
said. 

Members  of  the  Dedication  Com¬ 
mittee  have  held  a  number  of  plan¬ 
ning  sessions  to  formally  open  the 
new,  modern  structure,  built  at  an 
estimated  cost  of  more  than  $350,0(X). 

Committee  Chairman  Hall  pointed 
out  the  Dade  County  Bar  Association 
is  the  first  volunteer  group  of  attor¬ 
neys  in  the  South  to  construct  and 
own  its  headquarters. 
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Ground-breaking  ceremonies  for  the 
building  were  held  January  17,  1966, 
with  Florida  Chief  Justice  Campbell 
Thornal  as  main  speaker. 

The  five-story  office-type  structure 
is  located  conveniently  near  the  Dade 
County  Courthouse.  Opening  of  the 
permanent  headquarters  June  21  w  ill 
signal  the  success  of  a  funding  and 
building  plans  program  begun  by  the 
Dade  County  Bar  Association  three 
years  ago  under  the  co-chairmanship 
of  Stanley  C.  Myers  and  M.  Luther 
Mershon. 

The  Dade  group  of  attorneys,  com¬ 
prised  of  approximately  1,500  active 
members,  is  listed  as  one  of  the  larg¬ 
est  volunteer  bar  associations  in  the 
United  States. 

Tom  Adams,  Secretary  of  State  and 
a  member  of  the  cabinet,  spoke  at 
the  May  8  meeting  of  the  Palm  Beach 
County  Bar  Association.  Adams 
brought  the  bar  association  up-to- 
date  on  the  latest  events  in  Talla¬ 
hassee. 

Broward  County  Bar  Association 
had  a  general  meeting  Wednesday, 
May  17.  The  agenda  consisted  of 
election  of  officers  for  the  year  1967- 
68,  report  on  Teenage  Alert  by  Dr. 
David  J.  Lehman,  Jr.,  a  report  of  the 
committee  on  economics  by  Theodore 
P.  Mavrick  and  a  discussion  of  investi¬ 
gative  agencies  by  Mike  Thompson, 
director  of  the  Citizen  Awareness 


Program  of  Governor  Claude  Kirk's 
war  on  crime. 

Partnerships  and  Associations 

E.  B.  Casler,  L.  Y.  Douglas  and 
James  A.  Baxter  announce  that  Den¬ 
nis  P.  Thompson  is  now  associated 
with  them  in  the  general  practice  of 
law  under  the  firm  name  of  Casler, 
Douglas  &  Baxter  with  offices  at  6 
South  Fort  Harrison  Avenue,  Clear- 
water. 

James  F.  Simpson  and  Ilarry  Lee 
Anstead  announce  the  formation  of  a 
partnership  for  the  general  practice  of 
law  under  the  firm  name  of  Simpson 
&  Anstead.  Their  offices  are  located  at 
Suite  817,  Harvey  Building,  West 
Palm  Beach. 

Former  editorial  director  of  the  Or¬ 
lando  Sentinel-Star,  Wilson  C.  McGee 
is  entering  the  practice  of  law  and 
will  be  associated  with  Truman  E. 
Grason  at  90  East  Livingston,  Or¬ 
lando. 

The  law  firms  of  Mann,  Harrison, 
Mann  &  Rowre  and  Greene  &  Daven¬ 
port  announce  their  consolidation  un¬ 
der  the  firm  name  of  Harrison, 
Greene,  Mann,  Davenport,  Rowe  & 
Stanton.  Offices  are  on  the  Tenth 
Floor,  First  Federal  Building,  St. 
Petersburg. 

Research  Assistant  to  Judge  Charles 
O.  Andrews,  Jr.,  of  the  Fourth  District 
Court  of  Appeal,  Richard  II.  Wilson, 
as  of  May  1  will  be  associated  with 


When  we  can  furnish  information  or  be 
of  service  in  any  way,  we  cordially  invite 
The  Florida  Bar  to  call  on  us. 
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the  firm  of  Hill,  Hill  and  Dickenson  at 
1014  First  National  Bank  Building, 
Tampa. 

Leonard  L.  Stafford  and  Robert  E. 
Huebner  announce  the  formation  of  a 
partnership  for  the  general  practice  of 
law  under  the  firm  name  of  Stafford 
and  Huebner.  Offices  are  located  at 
208  Southeast  Sixth  Street,  Fort 
Lauderdale. 

As  of  January  15,  Charles  B.  Guth- 
ridge  and  John  Krain  entered  into  a 
partnership  for  the  general  practice  of 
law  known  as  Guthridge  &  Krain  lo¬ 
cated  at  16  South  “J”  Street,  Lake 
Worth. 

Aubrey  L.  Talburt,  Gene  Kubicki, 
John  Carruthers  II,  and  Joe  Garrett, 
Jr.,  have  formed  a  partnership  to 
practice  law  under  the  firm  name  of 
Talburt,  Kubicki,  Carruthers  &  Gar¬ 
rett  at  701  City  National  Bank  Build¬ 
ing,  25  West  Flagler  Street,  Miami. 

I.  Stanley  Levine,  James  R.  Saba- 
tino  and  Nard  S.  Ilehnan,  formerly 
of  the  firm  of  Levine,  Sabatino  & 
Breger,  announce  the  formation  of  an 
association  for  the  practice  of  law  un¬ 
der  the  name  of  Levine,  Sabatino  & 
Helman  with  offices  at  Suite  817,  City 
National  Bank  Building,  25  West 
Flagler  Street,  Miami. 

Frank  Ragano  and  Raymond  E.  La 
Porte  announce  the  formation  of  Ra¬ 
gano  &  La  Porte  to  engage  in  the 
general  practice  of  law  at  416  Pierce 
Street,  Tampa. 

The  firm  of  Lesser  and  Lesser,  803 
Citizens  Building,  West  Palm  Beach, 
has  recently  named  John  Bellamy  as 


an  associate  for  the  general  practice 
of  law  in  that  office. 

Robert  Paul  and  Burton  A.  Landy 
wish  to  announce  that  Stanley  Arthur 
Beiley  has  become  a  member  of  the 
firm,  hereafter  to  be  known  as  Paul, 
Landy  and  Beiley  with  offices  at  .341 
Pan  American  Bank  Building,  Miami. 

Former  members  of  the  firm  of 
Fisher,  Prior,  Pruitt  &  Schulle,  J.  Reid 
Heuer  and  Cecil  II.  Albury,  announce 
the  formation  of  a  partnership  for  the 
general  practice  of  law  under  the  firm 
name  of  Heuer  &  Albury.  Offices  are 
located  at  614-618  Harvey  Building. 
West  Palm  Beach. 

William  C.  McLean  and  R.  David¬ 
son  McLean,  formerly  practicing  as 
McLean  &  McLean,  announce  that 
John  C.  Vogt,  Jr.,  has  become  a  mem¬ 
ber  of  the  firm.  It  will  continue  the 
general  practice  of  law  under  the 
name  of  McLean,  McLean  &  Vogt 
with  offices  at  707  Florida  Avenue, 
Tampa. 

The  law  firm  of  Koeppel  and  Stark 
announces  that  Stanley  M.  Neumark 
has  become  associated  with  the  firm 
with  offices  at  1135  DuPont  Building, 
Miami. 

Michael  L.  Condon  is  now  associ¬ 
ated  with  the  law  firm  of  Miller, 
Tucker  &  Roth  at  546  E.  Third  Ave¬ 
nue,  Fort  Lauderdale. 

Members  of  the  firm  Hull,  Landis, 
Graham  &  French  have  added  the 
names  Husfeld  &  Sherman  to  the 
firm.  New  members  are  Thoruald  J. 
Husfeld  and  William  E.  Sherman,  and 
offices  are  located  in  DeLand  and 
Daytona  Beach.  The  firm  is  now 
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LAW  STUDENT  John  Guerriero,  right,  of 
Ft.  Pierce  won  the  prize  for  the  best 
student  essay  on  the  Law  Day  theme, 
“No  man  is  above  the  law;  no  man  is 
below  the  law,”  at  Florida  State  Uni¬ 
versity.  His  will  be  the  first  name  on  a 
plaque,  presented  here  by  Alex  D. 
Littlefield  Jr.,  chairman  of  the  Law  Day 
Committee  of  the  Florida  Government 
Bar  Association. 


known  as  Landis,  Graham,  French, 
Husfeld  &  Sherman. 

Hal  A.  Davis  and  E.  D.  Cossaboom, 
Jr.,  announce  the  formation  of  a  part¬ 
nership  under  the  name  of  Davis  & 
Cossaboom,  with  offices  at  the  Citi¬ 
zens  Bank  and  Trust  Company  Build¬ 
ing,  Quincy. 

Office  Openings  and  Removals 

John  II.  Yates,  formerly  of 
Judge  Advocate  General’s  depart¬ 
ment,  United  States  Air  Force,  has 
opened  a  law  office  in  association 
with  John  West  next  to  the  Perrine 
Cutler  Ridge  Bank  at  Homestead. 

Ray  "Gene"  Ulmer,  Jr.,  announces 
his  withdrawal  from  the  law  partner¬ 
ship  of  Wightman,  Rowe  and  Ulmer 
and  the  opening  of  an  office  as  sole 


practitioner  at  420  Haven  Street, 
Clearwater. 

Albert  E.  Harum,  Jr.,  wishes  to  an¬ 
nounce  that  he  is  now  engaged  in 
the  general  practice  of  law  with  of¬ 
fices  at  Executive  Building,  Suite  301, 
316  Aragon  Avenue,  Coral  Gables. 

R.  Norwood  Gay  III  has  opened 
his  office  for  the  general  practice  of 
law  at  1011  North  Main  Street,  Kis¬ 
simmee. 

Other  News  of  Interest 

Eastern  Airlines  has  appointed  as 
vice  president  Miami  attorney  Wil¬ 
liam  G.  Bell,  Jr.  Bell  is  a  member  of 
the  American,  Georgia,  Kentucky  and 
Florida  Bar  associations  and  has  been 
a  resident  of  Miami  since  1959. 

Morton  II.  Silver,  formerly  in  the 
practice  of  law  in  Miami,  joined  the 
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Charles  S.  Rhyne,  president 
of  World  Peace  Through 
Law  Center,  Washington, 
D.  C.,  spoke  to  the  May  1 
Clearwater  Bar  Association 
luncheon  sponsored  by  the 
Bank  of  Clearwater  and  at¬ 
tended  also  by  civic  lead¬ 
ers.  Other  principals  in  the 
annual  Law  Day  observance 
included,  left  to  right,  Rich¬ 
ard  C.  Kimball,  Bank  of 
Clearwater  vice  president, 
Rhyne,  and  Fred  J.  Wilder, 
Bar  association  president. 
(Clearwater  Sun  photo.) 


Attorney  General’s  Office  in  Tallahas¬ 
see  in  April  as  assistant  attorney  gen¬ 
eral. 

As  a  part  of  Law  Week,  the  Bar 
and  Gavel  legal  society  of  the  Univer¬ 
sity  of  Miami  School  of  Law  and  the 
Dade  County  Bar  Association  spon¬ 
sored  a  luncheon  May  2  at  the  Ever¬ 
glades  Hotel.  Attorney  General  Earl 
Fairclotli  was  to  be  guest  speaker. 

Al  S epe  was  appointed  executive 
assistant  to  State  Attorney  Richard 
Gerstein,  Miami,  replacing  Arthur  E. 
Uuttoe,  who  resigned  to  enter  private 
law  practice. 

Former  mayor  of  Titusville  and  a 
certified  teacher,  William  C.  Walker, 
Jr.,  was  named  attorney  for  the  Bre¬ 
vard  School  Board  on  April  11. 

Shepard  Lesser,  West  Palm  Beach, 
was  included  in  this  year's  edition  of 
“Outstanding  Young  Men  of  Amer¬ 
ica.”  The  book  includes  10,000  young 
men  nominated  by  local  Jaycee  clubs 
and  approved  by  the  National  Edi¬ 
tors  Board. 

Earl  M.  Johnson,  Jacksonville,  has 
been  appointed  a  member  of  the  Flor¬ 
ida  State  Advisory'  Committee  to  the 
U.  S.  Commission  on  Civil  Rights. 
The  Advisory  Committee  is  one  of  51 
such  units  whose  members  serve  with¬ 
out  compensation  to  provide  the  Com¬ 
mission  with  information  concerning 
civil  rights  activities  in  their  com¬ 


munities  and  to  disseminate  informa¬ 
tion  about  federal  laws  and  programs. 

Philip  E.  Heckerling,  a  professor  at 
Miami  University  Law  School,  was 
scheduled  to  be  a  speaker  on  a  pro¬ 
gram  of  Modem  Techniques  in  Estate 
Planning  sponsored  by  the  Practicing 
Law  Institute  in  New  York  City. 

Former  State  Rep.  John  T.  Ware 
was  slated  to  become  city  attorney  in 
St.  Petersburg  Beach  on  May  2. 

Earl  G.  Hodges,  president  of  United 
Fund  of  Collier  County,  Inc.,  an¬ 
nounces  the  appointment  of  Clarke 
Nichols  as  the  campaign  chairman  for 
the  1967-68  United  Fund  Drive. 
Nichols  is  a  partner  in  the  law  firm  of 
Carroll,  Vega,  Brown  and  Nichols 
with  offices  in  Naples. 

Harold  Bryan  Crosby,  president  of 
the  University  of  West  Florida  and  a 
member  of  The  Florida  Bar,  was  to 
be  guest  speaker  at  the  fourth  annual 
Edison  Junior  College  commencement 
ceremony  on  April  30.  Crosby's  topic 
for  the  graduating  sophomores  was 
“The  Importance  of  Being  You.” 

Edmonson  S.  Couric,  Jr.,  is  now 
associated  with  The  Florida  National 
Bank  &  Trust  Company  as  a  tmst  of¬ 
ficer  in  Miami. 

The  firm  of  White  and  Fumell  of 
Clearwater  has  merged  with  the  firm 
of  Phipps  and  Linn  of  Tallahassee. 
The  new  firm  w  ill  be  know  n  as  White, 
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Phipps,  Linn,  and  Fumell.  Jack  F. 
White,  Jr.,  and  Terry  A.  Fumell  will 
be  in  charge  of  the  Clearwater  office 
of  the  firm  at  322  South  Osceola 
Avenue.  Benjamin  K.  Phipps  and 
David  Linn  will  handle  legal  affairs 
in  the  Tallahassee  office  at  110  West 
Pensacola  Street. 

Dean  Frank  E.  Maloney,  College 
of  Law,  Gainesville,  gave  the  wel¬ 
come,  introduction  of  speakers  and 
opening  statement  at  the  Florida  Law 
Reunion  on  May  6.  A  seminar  on 
Lawyers’  Fees  and  Legal  Ethics  was 
the  day’s  program.  Chester  Bedell,  a 
member  of  American  College  of  Trial 
Lawyers,  spoke  on  problems  in  setting 
fees,  problems  of  the  advocate,  and 
Marshall  M.  C riser,  president-elect 
designate  of  The  Florida  Bar,  spoke 
on  problems  of  the  general  practition¬ 
er. 

Participating  in  a  panel  discussion 
on  lawyers’  fees  and  legal  ethics  were 
Judge  William  A.  McRae,  Jr.,  Federal 
District  Court,  Chester  Bedell,  Mar¬ 
shall  M.  C riser,  William  L.  Gray,  Jr., 
representing  Association  of  Insurance 
Attorneys,  Thomas  C.  MacDonald,  Jr., 
Florida  Bar  Committee  on  Profession¬ 
al  Ethics,  and  Bill  Colson,  past  presi¬ 
dent,  American  Trial  Lawyers  Asso¬ 
ciation. 

Last  on  the  program  of  the  Florida 
Law  Reunion  was  the  banquet  at  the 
Ramada  Inn.  Guest  speaker  was  Ches¬ 
ter  Ferguson,  chairman,  The  Florida 
Board  of  Regents,  and  toastmaster 
was  Delhridge  L.  Gibbs,  past  presi¬ 
dent  of  The  Florida  Bar. 

Gardner  W.  Beckett,  Jr.,  president 
of  the  Stetson  Lawyers’  Association  in 
1965  and  a  member  of  the  Board  of 
Overseers,  Stetson  College  of  Law  in 
1966,  was  elected  president  of  the 
Law  Center  Foundation  Board  for 
1967-68  at  the  recent  annual  meeting. 
The  Foundation’s  prime  purpose  is  to 


encourage  and  support  legal  educa¬ 
tion. 

Chesterfield  H.  Smith,  past  presi¬ 
dent  of  The  Florida  Bar,  extended 
greetings  to  the  14th  Annual  Law  In¬ 
stitute  of  Florida  A  &  M  College  of 
Law  May  5.  His  comments  concerned 
present  and  future  programs  of  The 
Florida  Bar. 

S.  Thompson  Tygart,  Jr.,  has  re¬ 
cently  been  appointed  by  State  At¬ 
torney  William  A.  Hallowes  as  assist¬ 
ant  state  attorney  in  Duval  County. 
Tygart  was  admitted  to  The  Florida 
Bar  in  1965  and  will  continue  the  pri¬ 
vate  practice  of  law  as  well  as  serve 
as  a  part-time  prosecuting  attorney. 

Two  Florida  attorneys  recently 
elected  to  the  Executive  Council  of 
the  National  Guard  Officers  Associa¬ 
tion  of  Florida  were  Major  Eugene  L. 
Eastmoore  of  Palatka  and  Major 
Henry  L.  Oppenborn,  Jr.,  of  Miami. 
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crashing  at  a  speed  of  better  than 
35  m.p.h.  into  a  lighter  weight  parked 
car,  Delton  T.  Dollar  of  Miami,  mem¬ 
ber  of  the  teaching  staff  of  the  Miami 
Police  Academy  and  a  consulting  at¬ 
torney,  expert  and  lecturer  in  the  field 
of  accident  reconstruction,  conducted 
the  crash  study. 

The  appointment  of  Samuel  S. 
Forman  as  Assistant  United  States  At¬ 
torney  by  Attorney  General  Ramsey 
Clark  was  announced  by  William  J. 
Hamilton,  Jr.,  First  Assistant  United 
States  Attorney  for  the  Middle  Dis¬ 
trict  of  Florida.  Mr.  Forman  has  been 
assigned  as  an  Assistant  United  States 
Attorney  in  the  Jacksonville  Division. 
He  will  handle  both  civil  and  criminal 
matters  in  the  United  States  Attorney’s 
Office.  Formerly  a  resident  of  Miami, 
Mr.  Forman  was  a  Special  Agent  in 
the  Intelligence  Division  of  Internal 
Revenue  Service. 


Assistant  Attorney  General  Arden 
M.  Siegendorf  has  been  nominated  as 
president  of  the  Young  Democratic 
Club  of  Dade  County  for  1967-1968. 
He  will  take  command  of  the  1,000 
member  group  upon  his  return  from 
Tallahassee  where  he  is  on  special  as¬ 
signment  as  legal  counsel  for  the 
Dade  County  House  Delegation. 

The  American  Trial  Lawyers’  Asso¬ 
ciation  scheduled  a  dramatic  two-car 
collision  to  prove  or  dis-prove  one  of 
the  most  vital  pieces  of  evidence  given 
everydav  in  courts  throughout  the 
nation  and  to  seek  answers  which 
could  well  change  the  accident  re¬ 
porting  now  used  throughout  America 
and  lead  to  better  research  for  better 
accident  prevention,  Al  J.  Cone  of 
West  Palm  Beach,  national  president 
of  the  25.000  member  association, 
reported. 

The  “accident”  was  scheduled  to 
take  place  on  the  blocked-off  Holly¬ 
wood  Boulevard  in  Hollywood  at  4 
p.m.,  Fridav,  Mav  19,  as  part  of  a 
seminar  sponsored  bv  ATL  at  the 
Hollvwood  Beach  Hotel  on  May  19 
and  20. 

The  collision  climaxed  a  series  of 
educational  seminars  held  in  other 
states  on  “accident  reconstruction.” 
“It  is  time  someone  established  the 
necessity  for  scientific  accident  re¬ 
construction  —  to  get  the  ‘true’  story 
and  hidden  facts  into  accident  reports 
—in  order  to  effect  changes  in  the 
largely  neglected  area  of  accident 
inv  estigation  and  bring  greater  safety 
on  our  highways,”  Cone  declared. 

“In  Hollvwood  we  decided,  once 
and  for  all,  to  show  whether  theory  — 
adv  anced  by  the  experts  as  evidence 
—  was  factual.  In  this  wav  ideas  will 
be  generated  for  better  accident  re¬ 
porting  programs  and  for  research  for 
better  safety,”  Cone  asserted. 

Driving  a  heavy  stock  sedan  and 
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tice  firm.  Particular  interest  in  con¬ 
tinuing  trial  and  administrative  hearing 
work.  Write  Box  30,  Florida  Bar  Journal. 
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WANTED  TO  BUY:  Complete  set  of 
used  Southern  Reporter,  Series  1  and 
2.  Call  Tallahassee  222-3284,  or  write 
Peeples  &  Smith,  606  Midyette-Moor 
Building,  Tallahassee. 


AGGRESSIVE  ATTORNEY,  age  30,  mar- 
ried,  graduate  of  a  Florida  law  school, 
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preferably  Central  or  South  Florida. 
Three  years  extensive  experience  in 
general  practice  covering  most  of  the 
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Placement  Service 

A  Lawyers  Placement  Service  is 
available  at  the  headquarters  of¬ 
fice  of  The  Florida  Bar  in  Talla¬ 
hassee  to  aid  members  of  the  Bar 
in  locating  a  position  and  to  as¬ 
sist  firms  or  individuals  in  ob¬ 
taining  employees.  Resumes  are 
on  file  now  and  can  be  promptly 
forwarded  to  prospective  employ¬ 
ers  upon  request.  There  is  no 
charge  for  this  service.  Write 
Lawyer  Placement  Service,  The 
Florida  Bar,  Tallahassee,  Florida 
32304. 
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Buy  Bonds  where  you  work. 

They  do. 

Over  90rr  of  the  101st  Airborne  Division's  1st  Brigade  has 
signed  up  for  U.S.  Savings  Bonds  through  the  Payroll  Savings 
Plan.  That's  what  their  Minute  Man  flag  signifies.  These  men, 
now  in  Vietnam,  deserve  your  support.  When  you  purchase 
Savings  Bonds  regularly,  you  show  the  men  of  the  1st  Brigade 
you’re  w ith  them.  And  you  walk  a  bit  taller. 
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CALENDAR  OF  LEGAL  EVENTS 
1967 


\ 


June  21-Dedication  of  Dade  County  Bar  Association 
Building,  Miami,  3:30  p.m. 

June  21-24-The  Florida  Bar  Annual  Convention,  Hotel 
Fontainebleau,  Miami  Beach. 

June  25-30-National  Council  of  Juvenile  Court  Judges 

Convention,  Galt  Ocean  Mile  Hotel,  Fort  Lauderdale. 

July  7-8,  14-15,  21-22-Seminars  on  Uniform  Commercial 
Code  of  South  Carolina  Bar  Association.  Write  1400 
Main  Street,  Columbia,  S.  C. 

July  10-World  Law  Day,  Opening  of  Geneva  World  Conference 
on  World  Peace  Through  Law. 

July  10-14,  August  14-18-Summer  Instructional  Program, 

Law  Science  Academy,  Crested  Butte,  Colorado,  "Legal 
Medicine  and  Elements  of  Medicolegal  Litigation  for 
Trial  Lawyers." 

July  19-22-Florida  County  Judges  Association  Summer 
Conference,  Holiday  Inn,  Miami  Beach. 

July  31-August  10-ABA  Annual  Meeting,  Honolulu,  Hawaii. 

October  9-13-The  Twenty-Second  Annual  Workmen's 

Compensation  Educational  Conference,  Carillon  Hotel, 
Miami  Beach. 


1968 

February  15-18-Midyear  Meeting,  American  Bar  Association, 
Palmer  House,  Chicago,  Illinois. 

February  29-March  2-Fourth  Annual  Assembly  of  Members  of 
Lawyers'  Title  Guaranty  Fund,  Robert  Meyer  Motor  Inn, 
Orlando. 

May  22-25-American  Law  Institute,  Washington,  D.  C. 

(Official  announcements  concerning  events  of  regional  and  statewide  interest  to 
members  of  The  Florida  Bar  will  be  entered  on  the  calendar,  as  space  permits.) 
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LOCAL  BAR  ASSOCIATION  PRESIDENTS 


BAY  COUNTY  BAR  ASSOCIATION 

Raymond  L.  Williams,  President 
303  Magnolia  Panama  City 

BREVARO  COUNTY  BAR  ASSOCIATION 
Carl  W.  Pearson,  President 

P.  O.  Box  104S  .  Titusville 

BROOKSVILLE  BAR  ASSOCIATION 
Joseph  C.  Young,  President 
P.  O.  Bo-  7t>6  B  rooks  vi  lie 

BROWARD  COUNTY  BAR  ASSOCIATION 
Russell  B.  Clarke,  President 
3801  N.  Fed.  Highway  Pompano  Beach 

CHARLOTTE  COUNTY  BAR  ASSOCIATION 
Jack  R.  Schoonover,  President 
227  Taylor  Street  Punta  Gorda 

CLEARWATER  BAR  ASSOCIATION 
Fred  J.  Wilder,  President 

P.  O.  Box  84  Clearwater 

COLLIER  COUNTY  BAR  ASSOCIATION 
R.  B.  McDaniel,  Jr.,  President 
7  Batch  Build, ng  Naples 

CORAL  GABLES  BAR  ASSOCIATION 
John  Kirk  McDonald,  President 
2740  Ponce  de  Leon  Boulevard  Coral  Gables 
DADE  COUNTY  BAR  ASSOCIATION 
M.  Lewis  Hall.  Jr.,  President 
150  S.E.  2nd  St.  Coral  Gables 

OeSOTO  COUNTY  BAR  ASSOCIATION 
Hugh  G.  Jones.  President 
10  W.  Magnolia  Street  Arcadia 

THE  FEDERAL  BAR  ASSOCIATION 
Central  Florida  Chapter 
Thomas  J.  Hanlon  III,  President 

409  Broxburn  Ave.  .  Tampa 

South  Florida  Chapter 
Vincent  K.  Antle,  President 
701  Gerommo  Drive  Coral  Gables 

West  Florida  Chapter 
Richard  Hill  Merritt  President 
P.  O.  Box  985,  Lawyers’  Building 

314  South  Baylen  Street  .  Pensacola 

FLORIDA  GOVERNMENT  BAR  ASSOCIATION 
Doris  H.  Housholder,  President 
Fla.  Industrial  Comm.  Tallahassee 

GULF  BEACHES  BAR  ASSOCIATION  OF 
PINELLAS  COUNTY 
Louis  Wayman  Wallace,  President 
P.  O.  Box  8665  Madeira  Beach 

HARDEE  COUNTY  BAR  ASSOCIATION 
John  W.  Burton.  President 
P.  O.  Box  426  Wauchula 

HI ALEAH-MIAMI  SPRINGS  BAR  ASSOCIATION 
Morriss  F.  Wolfe,  President 
166  Hialeah  Drive  Hialeah 

HIGHLANDS  COUNTY  BAR  ASSOCIATION 
Hayward  H.  Davis.  President 
P.  O.  Box  698  Lake  Placid 

HOMESTEAD  BAR  ASSOCIATION 
Irving  Peskoe.  President 
1000  N.  Krome  Ave.  Homestead 

INDIAN  RIVER  COUNTY  BAR  ASSOCIATION 
Freo  T  Gallagher.  President 
P.  O.  Box  1900  Vero  Beach 

JACKSONVILLE  BAR  ASSOCIATION 
J.  Edwin  Gay,  President 

Fla.  Title  Bldg.  Jacksonville 

LAKE  CITY  BAR  ASSOCIATION 

Milo  l.  Thomas,  Jr.,  President 
228  E.  Duval  Street  Lake  City 

LAKELAND  BAR  ASSOCIATION 
George  C.  Carr,  President 
P  O.  Bo-  465  Lakeland 

LAKE-SUMTER  BAR  ASSOCIATION 
Walter  S.  McLin,  President 
P.  O.  Box  737 

108  S.  5th  Street  Leesburg 

LEE  COUNTY  BAR  ASSOCIATION 
Travis  A.  Gresham,  Jr.,  President 
P.  O.  Box  1330  Ft.  Myers 

MANATEE  COUNTY  BAR  ASSOCIATION 
John  C.  Manson,  President 
33  Perru.e  Plaza  Bradenton 

MARION  COUNTY  BAR  ASSOCIATION 
Kenneth  H.  MacKay,  Jr.,  President 
P.  O.  Box  1668  Ocala 

MARTIN  COUNTY  BAR  ASSOCIATION 
Dean  Tooker,  President 

P.  O.  Drawer  1016  Stuart 

MIAMI  BEACH  BAR  ASSOCIATION 
Jay  Dermer,  President 

420  Lincoln  Road  Miami  Beach 

MONROE  COUNTY  BAR  ASSOCIATION 
Paul  E.  Esquinaldo,  President 
1329  2nd  Street  Key  West 

NASSAU  COUNTY  BAR  ASSOCIATION 
Albln  C.  Thompson.  Jr..  President 

P.  O.  Box  711 .  Femandlna  Beach 


NORTH  BROWARD  BAR  ASSOCIATION 

Patrick  1_  Bailey,  President 

P.  O.  Box  549  . Pompano  Beach 

NORTH  DADE  BAR  ASSOCIATION 
Ronald  M.  Eeftlng,  President 

636  N.E.  79th  Street .  Miami 

OKALOOSA-WALTON  Co.  BAR  ASSOCIATION 
James  E.  Moore,  President 

P.  O.  Box  746  . Nicevllle 

ORANGE  COUNTY  BAR  ASSOCIATION 
William  G.  Mitchell,  President 

P.  O.  Box  2631  . Orlando 

OSCEOLA  COUNTY  BAR  ASSOCIATION 
Ellis  F.  Davis.  President 

4  Darlington  Ave.  Kissimmee 

PALM  BEACH  COUNTY  BAR  ASSOCIATION 
John  L.  Bums,  President 
P.  O.  Box  349  West  Palm  Beach 

PASCO  COUNTY  BAR  ASSOCIATION 
James  J.  Altman,  President 
200  Wes*  Main  Street  New  Port  Richey 

D.  W.  PERKINS  BAR  ASSOCIATION 
Releford  McGrift,  President 
P.  O.  Box  516  Jacksonville 

PUTNAM  COUNTY  BAR  ASSOCIATION 
Jackson  Bryan,  President 
p.  O.  Drawer  C  Palatka 

SARASOTA  COUNTY  BAR  ASSOCIATION 
James  W.  Cullis,  President 

2041  Main  St. . Sarasota 

SEMINOLE  COUNTY  BAR  ASSOCIATION 
Phillip  H.  Logan,  President 
P.  O.  Box  1755  Sanford 

SOUTH  BROWARD  BAR  ASSOCIATION 
Nicholas  J.  DeTardo,  President 

4637  Hollywood  Blvd . Hollywood 

SOUTH  MIAMI  DISTRICT  BAR  ASSOCIATION 
George  M.  Nachwalter,  President 
9211  S.W.  Bird  Road  Miami 

SOUTH  PALM  BEACH  COUNTY  BAR 
ASSOCIATION 

Charles  Byron,  President 
610  E.  Atlantic  Ave.  Delray  Beach 

ST.  JOHNS  COUNTY  BAR  ASSOCIATION 
Richard  G.  Weinberg.  President 
25  Orange  Street  St.  Augustine 

ST.  LUCIE  COUNTY  BAR  ASSOCIATION 
Philip  G.  Nourse 

133-A  North  4th  Street  Fort  Pierce 

ST.  PETERSBURG  BAR  ASSOCIATION 

William  Gay,  President 

512  Hall  Building  St.  Petersburg 

TALLAHASSEE  BAR  ASSOCIATION 
John  Lewis  Hall,  Jr.,  President 
P.  O.  Box  1228  Tallahassee 

THE  BAR  ASSOCIATION  OF 
TAMPA  A  HILLSBOROUGH  COUNTY 
David  C.  G.  Kerr,  President 
P.  O.  Box  26  Tampa 

VOLUSIA  COUNTY  BAR  ASSOCIATION 
W.  Warren  Cole,  Jr.,  President 
444  North  Beach  St  Daytona  Beach 

WEST  PASCO  BAR  ASSOCIATION 
Sam  Y.  Allgood,  Jr..  President 
P.  O.  Box  965 

122  West  Main  Street  New  Port  Richey 

WINTER  HAVEN  BAR  ASSOCIATION 
Robert  R.  Crittenden.  President 
P.  O.  Box  152  Winter  Haven 

THE  SOCIETY  OF  THE  BAR  OF 
THE  FIRST  JUDICIAL  CIRCUIT 
Fletcher  Fleming,  President 
P.  O.  Box  1030  Pensacola 

SECOND  JUDICIAL  CIRCUIT  BAR  ASSOCIATION 
Kenneth  E.  Cooksey.  President 
P.O.  Box  480  Monticello 

THIRD  JUDICIAL  CIRCUIT  BAR  ASSOCIATION 
Ernest  Arthur  Sellers.  President 
P.  O.  Box  3  Live  Oak 

FIFTH  JUDICIAL  CIRCUIT  BAR  ASSOCIATION 
W.  Troy  Hall.  Jr.,  President 
P.  O.  Drawer  517  Tavares 

EIGHTH  JUDICIAL  CIRCUIT  BAR  ASSOCIATION 
William  Henry  Barber,  Jr.,  President 
P.  O.  Drawer  J  Gainesville 

TENTH  JUDICIAL  CIRCUIT  BAR  ASSOCIATION 
C.  8.  Myers,  Jr.,  President 
F.  O  Box  1079  Lake  Wales 

TWELFTH  JUDICIAL  CIRCUIT  BAR  ASSOCIATION 
William  W.  Dishong,  President 
P.  O.  Box  1068  Arcadia 

FOURTEENTH  JUDICIAL  CIRCUIT 
BAR  ASSOCIATION 

Philip  James  Knight,  President 
P.  O.  Box  375  Blountstown 


THE  FLORIDA  BAR  JOURNAL 


A 

Happy 


Ending 

A  title  policy  from  Lawyers  Title 
Insurance  Corporation  insures  a 
happy  ending  to  your  clients’  real 
estate  transactions. 

With  a  Lawyers  Title  policy,  they 
get  the  best  title  insurance  protection 
available. 

And  if  a  claim  arises  threatening  them 
with  financial  loss,  they  are  still  in¬ 
sured  A  Happy  Ending — prompt 
attention  to  and  settlement  of  claims 
arc  important  elements  of  Lawyers 
Title  Insurance  Corporation’s  services. 
Services  backed  by  a  strong,  sound  com¬ 
pany — the  most  widely  represented 
and  respected  in  the  nation. 

THE  NATIONAL  TITLE  INSURANCE  COMPANY 
WITH  THE  LOCAL  TOUCH 


lawyers  Title 

Insurance  Corporation 

Home  Office  ~  Richmond  .Virginia 

NOT  TO  BE  CONFUSED  WITH  ANY  OTHER 
TITLE  INSURING  ORGANIZATION  OF  SIMILAR  NAME 


CAPITAL,  SURPLUS  AND  RESERVES  OVER  $32,000,000 

FLORIDA  STATE  OFFICE 

99  SIXTH  STREET,  S.W.  •  WINTER  HAVEN,  FLORIDA 


Lawyers  Title  Insurance 
Corporation  is  represented 
by  agents  and  branch 
offices  in  the  following 
Florida  cities: 


BARTOW 

Polk  County  Abstract  Company 

BOCA  RATON 

lawyers  Title  Insurance  Corporation 

CHIPLEY 

Washington  County  Abstract  Company 

DAYTONA  BEACH 

Peninsula  Abstract  &  Title  Company 

DAYTONA  BEACH 

The  Abstract  Corporation 

DEERFIELD  BEACH 

Broward  County  Title  Company 

DEIAND 

The  Abstract  Corporation 

FORT  LAUDERDALE 

Broward  County  Title  Company 

FORT  MYERS 

J.  G.  Holst 

FORT  PIERCE 

Title  Security  Company 

HOLLYWOOD 

Broward  County  Title  Company 

INVERNESS 

West  Coast  Title  Company 

JACKSONVILLE 

Florida  Title  &  Guaranty  Company 

LAKE  WALES 

Florida  Southern  Abstract  &  Title  Co. 
LAKELAND 

Florida  Southern  Abstract  &  Title  Co. 
LARGO 

West  Coast  Title  Company 

MELBOURNE 

Title  Security  Company 

MIAMI 

Lawyers  Title  Insurance  Corporation 
OCALA 

Morion  Abstract  and  Title  Company 
OKEECHOBEE 

Okeechobee  Abstract  &  Title  Corporation 

ORLANDO 

Central  Title  Division— ITIC 
PALATKA 

Guaranty  Title  Company  of  Palatka 

PANAMA  CITY 

Panama  Title  Corporation 

PENSACOLA 

Title  Guarantee  Division— LTIC 

PLANT  CITY 

Guaranty  Title  Company 

PLANTATION 

Broward  County  Title  Company 

POMPANO  BEACH 

Broward  County  Title  Company 

PUNTA  GORDA 

Punta  Gorda  Abstract  &  Title  Co. 

ST.  PETERSBURG 
West  Coast  Title  Company 
ST.  PETERSBURG  BEACH 
West  Coast  Title  Company 
SANFORD 

The  Abstract  Corporation 

SARASOTA 

Lawyers  Title  Insurance  Corporation 

STUART 

Title  Security  Company 

TAMPA 

Guaranty  Title  Company 

TAVARES 

Inland  Abstract  &  Title  Company 

VERO  BEACH 

Title  Security  Company 

WEST  PALM  BEACH 

Atlantic  Title  Division— LTIC 

WINTER  HAVEN 

Florida  Southern  Abstract  &  Title  Co. 


ANNOUNCING 


FLORIDA 

UNIFORM  COMMERCIAL  CODE 
ENCYCLOPEDIC  EDITION 
WITH  FORMS 

By 

CALVIN  A.  KUENZEL 

REGULATES  SALES  OF  PERSONALTY,  BULK  SALES,  COMMERCIAL 
PAPER,  BANKING  TRANSACTIONS,  LETTERS  OF  CREDIT,  DOCU¬ 
MENTS  OF  TITLE,  TRANSFERS  OF  SECURITIES,  SECURITY 
TRANSACTIONS. 

ONE  HANDY  VOLUME 

ARRANGED  IN  THE  ORDER  OF  THE  FLORIDA  STATUTES 
COMMENTARY  UPON  THE  CHANGES  IN  THE  LAW  OF 
FLORIDA  ACCOMPLISHED  BY  ITS  ADOPTION 
FORMS  COMPLY  WITH  THE  FLORIDA  UNIFORM  COMMERCIAL 

CODE 


READY  JUNE  1ST  PRICE  $25.00 

Descriptive  folder  mailed  upon  request. 

THE  HARRISON  COMPANY 

Law  Book  Publishers 

178-180  Pryor  Street,  S.W.,  (P.  O.  Box  4214)  Atlanta,  Georgia  30302 

FLORIDA  REPRESENTATIVES 


Morton  Hawkins 
P.  O.  Box  409 
Gainesville,  Florida  32601 


Richard  W.  Smith 
1316  Eckles  Drive 
Tampa,  Florida  33612 
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